Punishment outside gaol by Sydney Institute of Criminology
ISSN 0085-7033  
   
THE UNIVERSITY OF SYDNEY
PROCEEDINGS
of the
INSTITUTE OF CRIMINOLOGY
No. 77
PUNISHMENT OUTSIDE GAOL
REGISTERED IN AUSTRALIA FOR TRANSMISSION BY POST AS A BOOK 
 INSTITUTE OF CRIMINOLOGY
SYDNEY UNIVERSITY LAW SCHOOL
Address: 173-175 Phillip Street, Sydney, N.S.w. 2000
The Institute of Criminology is an organization within the Department of Law
ofthe Sydney University Law School for teaching and research in criminology
and penology.
STAFF
Director 4
Professor Brent Fisse. LLB (Cantuar), LL.M. (Adelaide) (Criminal Law).
Deputy Director I
P. G. Ward. M.A.. BE. (Sydney) (Statistics). -
4ssmlate PIo/essor
S. D Hotop‘ B..A LL.M. (Sydney) (CIIInIna/ Law).
Senior Lecturers
G. L. Certoma. Dott. Giur. (Firenze). B.A., LL.M (Sydney).
.l. A. David. LL.B.. (A.N.U.). LL.M. (Sydney) (Criminal Law and
Crimino/ogt).
G. B. Elkington M.Sc. Ph..D(Warwick) B.Sc. LL.M. (Sydney) (CIIInIna/
Law)
B. A. McKillop LL.M (l-larvard) B.A. LL..B B.Ec. (Sydney) (Criminal
LaII)
Dr R. T. Stein LLB. (A.NU.) LL.M. (Dalhousie) Ph..D (Sydney)
A. Mus. A. (AM. E..B).
S. Yeo. LL. B. (Singapore) LL. M. (Sydney and Wellington) (Criminal Law
and CIiInino/ogv).
Lecturers
' s. Odgei's. B.A., LLB. (ANU.). LL.M. (Columbia). (Criminal Law)
Dr P. B. Shea. B.H.A., Grad. Dip. (Health Admin.) (N.S.W.), B.A., Dip.
Env.Stud., M.Env.Pla’n. (Macquarie). M.B., B.S._, M.P.H., D.P.M.,
Dip.Crim. (Sydney). F.R.A.N.Z.C.P., F.R.A.C.M.A., F.A.l.M., L.H.A.
(Forensic Psvchiatry: Part-time). .
Research Assistant
G. B. Coss. LL.B., LL.M. (Sydney).
Publications Olﬁcer
D. M Langley M. BE. B.Sc. Dip Diet. (Melbourne) Dip.Crim. (Sydney).
Secretary
E. Bohnholf. J.P.
 ADVISORY COMMITTEE
Chairman
‘The Honourable Sir Laurence Street, Chief Justice of New South Wales.
Deputy Chairman
The Honourable Mr Justice J. A. Lee, a Justice of the Supreme Court of
New South Wales.
Members
J. K. Avery, A.O., M.A. (Macquarie), Dip.Crim. (Sydney), New South
Wales Commissioner of Police
Dr J. Braithwaite, Senior Research Fellow Research School of Social
Sciences Australian National University
C. R. Briese, B.A., Dip.Crim. (Cantab.). Chief Magistrate.
P. Byrne, B.A.. LL.B., LL.M.(Hons). Dip.Crim., Commissioner, N.S.W.
Law Reform Commission.
Dr D. Chappell. Director,.Australian Institute of Criminology.
V. J. Dalton. A.M., Director-General, Department of Youth and
Community Services.~
His Honour Judge T. S. Davidson, Q..C., a Judge of the District Court of
New South Wales.
Dr Sandra Egger, B.Psych. (Hons), Ph.D. (W.A.), Consultant, Law Reform
' Commission of New South Wales.
Dr J. H. T. Ellard, A.M., M.B., B.S., D.P.M., M.R.A.C.P., Consultant
Psychiatrist.
The Honourable Mr Justice K. E. Enderby, a Justice of the Supreme Court
of New South Wales.
The Honourable Justice Elizabeth Evatt, A.O., President, The Law Reform
Commission, Australia.
Dr P. Grabosky, Ph.D. (Northwestern), Senior Criminologist, Australian
Institute of Criminology.
M. Gray. Q.C.. Crown Advocate.
Professor R. W. Harding, Faculty of Law, University of Western Australia.
Gordon Hawkins. B.A.. (Wales), LL.M. (Sydney).
F. D. Hayes. A.M., M.A., Dip.Soc. (New South Wales), Dip.Soc.Stud.,
Dip.Crim. (Sydney). M.Litt., Dip.Ed. (M.C.A.E.).
H. Heilpern. Chairman, Commercial Tribunal, New South Wales.
G. James. Q.C., B.A., LLB.
R. W. Job. Q.C., Chairman. N.S.W. State Drug Crime Commission.
The Honourable Mr Justice M. D. Kirby, C.M.G., President, Court of
Appeal, Supreme Court of N.S.W.
J. A. Morony, F.R.l.P.A.
J.’Oxley-Oxland, B.A.. LL.B. (Rhodes), LL.M. (Yale), Senior Lecturer in
Law, Department of Accounting, University of Sydney.
Professor C. Phegan, Dean, Faculty of Law, University of Sydney.
 
 1. Pike, Deputy Chief Magistrate.
H. F Purnell, A.M., Q.C., LL.B. (Sydney).
The Honourable Mr Justice R. N. J. Purvis, Family Court of Australia.
Presidential Member of the Administrative Appeals Tribunal.
M. S. Robertson, B.A. (Sydney), Director, Probation and Parole Service of
New South Wales.
E J. Shields Q..C
His Honour Judge J. H. Staunton, CBE., QCLL. B. (Sydney) Chief
Judge of the District Court of New South Wales
Dr A. J. Sutton, BA. (Hons) (Melbourne), Ph.D. (London), Policy,
Planning and Evaluation Research.
Dr G. D. Woods. Q.C., Ph.D., LL.M., Dip.Ed. (Sydney).
Dr Don Weatherburn, B.A.(Hons.). Ph.D. (Sydney), Director. Bureau of
Crime Statisticsland Research, New South Wales.
Special Adviser on Alcohol and Drug Addiction
Dr M. S. Dalton, M.A. (Edinburgh), M.D. (Lausanne). M.R.C. Psych.
(London), M.R.A.N.Z.C.P., D.P.M. (R.C.P. & 8.).
Overseas Correspondents
Professor Richard Buxbaum, University of California, Berkeley.
Professor John C Coffee Jr. Law School, Columbia University.
Professor Gilbert Geis, Department of Social Ecology, University of
California (Irvine).
Mr Akio Harada. Ministry of Justice, Tokyo.
Dr Barbara Huber, Max Planck Institute, Freiburg.
Professor Robert L. Misner, College of Law, Arizona State University.
Professor Franklin Zimring, Earl Warren Legal Institute, University of
California (Berkeley).
 INSTITUTE OF CRIMINOLOGY
SYDNEY UNIVERSITY LAW SCHOOL
Proceedings of a Seminar on .
PUNISHMENT OUTSIDE GAOL
C'onrenor: M. S. Robertson. 8A.. (Strdney) Director, Probation and Parole
Service ofNen' South Wales.
CHAIRMAN:
The Honourable Sir Laurence Street. Chic/Justice ofNew South Wales
22nd June,‘l988
State Ofﬁce Block, Sydney
©Punishment Outside Gaol No. 77, University of Sydney. This book is
copyright. Apart from any fair dealing for the purposes of private study,
research, criticism or review as permitted under the Copyright Act, no part may
be reproduced by any process without written permission. Inquiries should be
addressed to the Director. Institute of Criminology, University of Sydney, c/-
the Law School. I73-l75 Phillip Street. Sydney, N.S.W. 2000, Australia. 
 TABLE OF CONTENTS
Foreword ............- ...................................
The Honourable Michael Yabs/e_v. M.P., Minister for
' Corrective Services, N.S. W.
A Court Perspective ............. - .........................
His Honour Judge Harvey Cooper, District Court ofNew South
Wales
Presentation of Paper .........................., .......
A . Department of Corrective Services Perspective: Managing
Correctional Programmes in the Community ..................
Dr Glenice Hancock. Commissioner, Corrective Services-
Commission. and Ms Joyce Broughton, Management
Assistant. Probation and Parole Service
Presentation of Paper .................................
Dr Glenice Hancock
Public'Attitudes and Punishment Outside Gaol . . . . . . . . . . . . . . L.
Dr Don Weatlierburn. Research Director. Judicial Commission
ofNew South Wales
Presentation of Paper .................................
Discussion Paper 1.
Families of prisoners: The Hidden Victims of Crime ...........
C/ti/(lren ol'Prisoners Support Group
Presentation of Paper ....................... ‘ ..........
Ms Ann Jung/es
Discussion Paper 2. ...... .................................
Nigel Stoneman. Probation and Parole Oﬂicers'Association of
New South Wales
Presentation of Paper .................................
Discussion ..............................................
Page
9
ll
23
27
35
37
46
51
52
54
58 ,
61
 FOREWORD
The Honourable Michael Yabs/ev. M. P..
Minister for Corrective Services,
New South Wales.
Any topic connected with the study of criminology tends to become emotive
and punishment outside gaol is no exception.
Some ofthe questions we must ask as prison administrators are: In how
many cases was prison absolutely necessary as a sentence? Can prisons continue
to be built at the expense of schools and hospitals and, in any case, is prison
achieving the aim of rehabilitation?
I do not advocate prison as a sentence except for violent and many drug
related crimes and as a matter of last resort. That means we should be turning
increasingly to community corrections. »
Gaol provides an opportunity for an offender to repay his debt to society
for a period of time. So too does punishment outside gaol. An important aspect
of community based corrections is that while meaningful punishment is
imposed. greater emphasis can be placed on rehabilitation while in many cases
the family remains intact.
Punishment outside gaol is not a soft option. It can involve strict
supervision—doing hard work, acquiring skills, being confined to the home
during certain speciﬁed hours. all things to which many offenders are
unaccustomed.
The general theme of the papers given by participants at the seminar on
‘Punishment Outside Gaol’ is supportive of the concept of providing a range ,
of programmes for oﬁenders in the community.
What is important is the acceptance by the community of these
programmes. There is little understanding by the public of the value of
community corrections and that such a programme is a true alternative to
imprisonment. This lack of realisation may be one reason why sentencers do
not make more use of alternatives to imprisonment in appropriate cases. Many
sentencers would hasten to remind me there is not always the opportunity to
impose such a sentence. The Government is keen to address that question.
I believe the range of such alternatives must be expanded. There is a
need to make periodic detention more available. Likewise there is a need to
have an alternative to imprisonment for remandees who require strict
supervision but not necessarily incarceration.
The seminar addressed the concept of home detention in much detail
presenting a number of models, some of which might well be suitable in this
State.
Much has been written about home detention but it is the public’s
perception of this concept that-is important. For it to be accepted by the
community. the community must be convinced that it is not another early
release scheme, it is not some means of keeping serious offenders at large to re-
offend whilst awaiting trial. there must be public education in relation to new
alternatives to imprisonment
The seminar. ‘Punishment Outside Gaol’, provides an opportunity for
public debate on a contentious subject. I hope publication of the proceedings
will permit this debate to be continued in a wider context.
  
A COURT PERSPECTIVE
'His Honour Judge Harvey Cooper,
District Court of New South Wales.
The topic upon which I have been asked to expound reads like an examination
question from my student days. It is:
The Court, looks to the Department of Corrective Services to provide
an appropriate range of programmes for the management of offenders
in prison and in the community. What are the expectations and
concerns of the sentencers as regards both imprisonment and
community management of offenders? What developments are seen as
desirable from the sentencers point of view?
Like many examination questions the topic proceeds upon an inaccurate
assumption. It assumes that all ‘sentencers’ have the same expectations and
concerns. It assumes that all ‘sentencers’ agree upon what developments may
be desirable. . '
It must be remembered that in New South Wales there are
approximately two hundred judicial ofﬁcers invested with the power to impose
sentences. Unaninimity amongst even a substantial number of them is highly
improbable.
Accordingly, it is. necessary to start this paper with two disclaimers:
1. The comments in this paper relate solely to adult offenders. The
special problems of juveniles is a matter for separate consideration.
2. The views expressed in this paper are entirely those of the author and
do not necessarily reﬂect the views of any other ‘sentencer’.
EXPECTATIONS AND CONCERNS -
The Theory:
Read no history; nothing but biography, for that is life without theory.
Disraeli
Theoretically, lawyers operate on the belief that there is separation of powers
between the Legislature, the Executive and the Judiciary which, in the present
context. works as follows:
1. The legislature invests the judiciarywith powers to impose penalties.
2. The judiciary imposes those penalties in accordance with those
powers.
3. When a person is sentenced to a term of imprisonment, the matter
passes to the executive which deals with that person in accordance
with the powers vested in it by the legislature. What happens to that
prisoner is no longer within the interest or jurisdiction of the
Judiciary. What happens to the prisoner within the prison system is
entirely a matter for the Government. The judiciary should not
interfere.
 The Reality:
Between the idea
And the reality.
Between the motion
And the act
, Falls the shadow.
T. S. Eliot.
This theoretical view, of course, breaks down in a number of practical
respects. . ,
If the judiciary is to exercise its sentencing powers intelligently it should
know what will happen to the person sentenced. Examples of where such
knowledge15 desirable are: .
. At times there are offenders appearingbefore a court who are young, '
and developing maturity. They are on the borderline of a custodial
or a non-custodial sentence. In the cases of such offenders the court
may want to know the type of experiences he is likely to undergo in
gaol. Will they be such that they could tilt him over the line away
from recidivism or over the other side of the line towards recidivism.
2.. An offender is mentally slow—he is easily led astray by others. If
imprisoned, can he be put in a programme where he will receive
training in living skills which could assist him to avoid traps in the
future; or, on the other hand, will he come under the inﬂuence of
others who‘will lead him further astray?
3. A person is suffering from a physical disability or a chronic illness.
To what extent can the prison system accommodate him with his
special difﬁculties?
Then there is the question as to how long a person will in fact remain
in custody notwithstanding the terms of the sentence imposed by the ‘sentencer’.
I shall come back to this later.
An interesting example of the variations ofjudicial opinions as to the
extent to which there should be judicial intervention within the operation of
the prison system arose out of the question of remissions on sentences. During
1985 and 1986 some judges complained from the Bench that prisoners were
released earlier than expected because of the operation of the remission system.
To accommodate these complaints, the legislature amended the Prisons Act late
in 1986 so as to give the judiciary power to order that remissions shall not apply
to a given sentence or non--parole period Thus the legislature invited the
judiciary to interfere within the operation of the normal prison system But
when individual judges exercised that power the Court of Criminal Appeal
expressed a different view
In decisions handed down on 3. 4. 87 (Rogers) and 20.587 (Evans) The
Court of Criminal Appeal of NS.W. said that:
the power given to courts to withhold a prisoner’s entitlement to
remissions puts the sentencing judge in an inappropriate—indeed
impossible—role. This was because the penal philosophy upon which
the remissions system is based requires that a prisoner’s entitlement
to the beneﬁt of remissions- is to depend upon his conduct and other
 circumstances arising during the course of the sentence whilst he is
in custody. It is quite impossible for a sentencingjudge to predict in
advance how a prisoner will behave whilst in custody. Criminologists
have agreed that there is no adequate method of predicting
dangerousness, and there is no relevant material which could be put
before a sentencing judge which would enable him to succeed where
the criminologists have failed.
Comfort may be derived from these cases in that they establish that the
judiciary of N.S.W. through the Court of Criminal Appeal has voiced the
expectation and the concern that discipline in gaols should be secured by the
‘carrot’ and not by the ‘stick’. In other words, it agrees with the principle that
custodial authorities should not punish intransigent prisoners by ﬂogging.
Instead, the prospect of early release on remissions should be the means
whereby prisoners are encouraged to do the right thing.
And this brings me to the next section which is:
Honesty in Advertising
This is the very axe used by George Washington to chop down the cherry
tree. What is more. it has had ﬁve‘new heads and ten new handles since then.
The imposition of a sentence of imprisonment for, say, ten years, sounds
a pretty hefty punishment. Yet it is only in the rarest of circumstances that the
prisoner will actually spend this time within prison walls.
There-are a number of circumstances in which a prisOner may be
released before the expiry of that term. The three most common are:
1. Because of his good conduct and as part of the rehabilitative process
he may be granted day leave for work, or education.
2. Earned remissions may have shortened the length of his sentence.
3. He may be serving part'of his sentence at liberty within the
community under parole or probation supervision.
In principle, there is nothing wrong with day leave, remissions or parole.
But the criteria upon which these privileges are granted should be clearly and
publicly stated.
It is convenient, first. to'look at the criteria for day leave.
The Sydney Morning Herald of 28.4.88 reported:
Day release schemes for prisoners are to be tightened but not abolished
by the State Government.
The Minister for Corrective Services, Dr Aston, told Parliament
yesterday that to abolish the scheme would ﬂy in the face of its
rehabilitative values.
He said that over the next _six.months. 650 prisoners would qualify for
day leave under Labor's criteria.
From yesterday. no prisoner will be eligible for day release’unless he
had achieved the lowest security rating in prisons, a C3 claSSiﬁcation.
Dr A510n said any prisoner sentenced for a crime of violence or a sex
or a drug-related offence had to serve at least halfthe minimum effective
custodial period before being eligible for day release.
The report does not mention what ‘Labor’s criteria” were. Nor does it
give an estimate of the number of prisoners who would qualify for release under
the new criteria. The so-called ‘Labor‘s criteria‘ as included in long standing
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instructions to the Classiﬁcation Committees were:
C2'This prisoner can be trusted inopen conditions. is eligible for outsidework and/or sports warrant and Will be eligible for conSideration for Day
Leave after an appropriate interval and in accordance With criteria laiddown from time to time.
C3 This prisoner can be trusted to go out into the general community
uncscorted and unsupervised to work and/or to study.
Those prisoners convicted of violent offences or drug related offences
imposed at a District Court requn‘e a C3 security rating forconSideration of day leave.
My experience as a member of the Release on Licence Board was thata person convicted of a crime of violence had to be classiﬁed C3. and would
generally not be recommended for day leave without the recommendation ofan examining psychiatrist. Furthermore. if the victim of the offence was a child.
three such reports were mandatory.
And what of release on parole? Most countries have a form of parole orprobation supervision but there are varying ways of nominating the portion of
the sentence spent on parole. There are three methods of ﬁxing the length of
the period on parole which are most commonly used.
The ﬁrst is where the court ﬁxes the sentence only. The stage at which
the prisoner is to be released on parole is determined by a Board which takesinto account the conduct of the prisoner during the course of his incarceration.This is the system which applies. inter alia. in England and Wales. A frequent
criticism ofthis system is that it appears to make decisions involving the liberty
of the individual behind closed doors and on the basis of reports presented by
a number of persons within the corrective services system. which reports may
or may not be accurate.
The second system is where the minimum term to be served within gaolbefore being eligible for parole is ﬁxed by the sentencing court. This applies inmany ofthe States of Australia including N.S.W. The ﬁxing ofa minimum term
by the court does not automatically mean that the prisoner will be released atthe expiration of the minimum term. The Parole Board does have the power
to defer the granting of parole in the light of the conduct ofthat prisoner withinthe prison system. Under this system the sentencingjudge has the opportunityto tailor the over-all sentence to ﬁt not only the crime but also the particularsubjective characteristics of the prisoner. His conduct within the gaol systemafter the imposition of the sentence can be taken into account by the Parole
Board.
There is a third system which is in operation in France and other
European nations. In France the sentencing judge merely ﬁxes the sentence.
Thereafter. the prisoner comes before a special tribunal (la Tribunal des Petites)comprising a single judge who considers what the next step will be within the
prisoner‘s gaol curriculum. These tribunals have the power to reclassify a
prisoner. to order work release. to permit day leave and also to order that he
be released on parole or probation. At such tribunal hearings. the prisoner is
present. He may be represented by counsel and oral evidence may be taken
although. generally speaking. the matter is determined on reports.
It is appropriate to add a comment as to the practical difﬁculties of ﬁxingthe non-parole period in this State. Prior to the coming into force of theProbation and Parole Am in February I984. there were no remissions allowedon the non-parole period. Accordingly. courts had to ﬁx a non-parole period at
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approximately one half of the head sentence so as to allow for a reasonable
period on parole. lfthis were not done. it would be found that remissions upon
the head sentence would terminate the head sentence before the commencement
ofthe non-parole period. Since February. I984. the head sentence and the non-
parole period have been subject to remissions at approximately the same rate.
Because of this a scntencer can ﬁx the proportion ofthe head sentence he wishes
to be served in prison.
Thus. if in compliance with the Probation and Parole (Serious Offences)
.»lmen(l/neni .~lel I987. he wishes three quarters of the sentence to be served
within prison walls he can. e.g. fix a head sentence of six years and a non parole
period of four years and six months. Under the previous system. if he had done
this (and. assuming that the prisoner was entitled to a remission of only one
quarter) the sentence would have expired at about the same time as the parole
period was due to commence.
I note from an article in the Sydney Morning Herald of 30-3-88. that
the present Government has committed itselfto a change in the remissions from
gaol sentences so that remissions are earned off the head sentence and not the
non-parole period. Furthermore. the non-parole period will be 75% ofthe head
sentence. How this will work out in practice remains to be seen. Prior to the
recent 'ehanges in the remission system. remissions were allowed at one third
for those who were serving their ﬁrst gaol sentence and one quarter for those
serving a subsequent gaol sentence. lfthe non parole period is to be 75% ofthe
head sentence then. arithmetically. there could never be anyone on parole.
The Sidney illorning Herald of 4-5-88 reports on page I that “a new
proposal requiring prisoners to serve a minimum 60 per cent of their sentence
had been drafted and was the favoured option. One of the main reasons for
dropping the Government‘s 75 per- cent proposal announced in the election
campaign is the enormous jail overcrowding problems it would bring.”
The transition from the pre to the post February 1984 positions caused
a number of problems to both sentenccrsand the Parole Board. I do not propose
to enumerate them here. Those who are interested can see examples of some
of them in 'l'oz/(l v. Parole Board [1986 6 N.S.W.L.R. 71]. I would. however.
express this prayer—if and when the legislature does alter the Probation and
Parole .»le1 it drafts the changes in a way which creates fewer problems that the
changes of I983. '
One is entitled to wonder whether the form of the law as to release on
parole has an effect upon the actual time spent by a prisoner behind walls.
Consequently. l found it of interest to compare the effective time spent in
custody by prisoners in England with those in N.S.W. for the same classes of
offence. In a random sample subjectively selected. it was found that. generally.
the head sentences imposed in N.S.W. were higher than those imposed in
comparable cases in England. However. by the time the non-parole period is
taken into account. together with remissions on that non-parole period. the
actual time spent behind prison walls by a prisoner in N.S.W. is very similar
to that spent by the comparable olTender in England.
The point I would make is that. notwithstanding some ill informed and
misleading articles in the media. there is in fact honesty in sentencing provided
one understands the system and the reasons behind it. Unfortunately. most
members of the public do not understand it. Clearly there is a need for proper
public education and I shall return to this later.
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DESIRABLE DEVELOPMENTS
l'nderlyiiig Philosophy
T/lul [inning/ti innate pliilosoplrt'.
Byron
In an article entitled ‘The Science of Sentencing‘ and published in The
slim/fulfill] Journal ol'l‘orensit' .S‘cienc'es' in March 1970. Sir Leslie Herron (then
Chief Justice ofthe Supreme Court of New South Wales) suggested the following
as the elements ofjudicial punishment:
1. To ﬁt the punishment to the crime—the retributive or denunciatory
theory of punishment.
2. To deter potential offenders by example from committing the same
offence—general deterrence.
3. To deter the particular offender from offending again—specific
deterrence.
4. To prevent the particular offender from injuring society again. by
incarcerating him for a long period—the preventative theory.
3. To enable the offender to take his place as a responsible and law
abiding member of society—the rehabilitative theory.
Whenever I am considering an appropriate sentence. I take into account
the foregoing considerations and then I pose this question to myself: “Sooner
or later this prisoner will be released into the community. What is he going to
do then?"
The traditional debate as to whether the prison system should provide
containment only. or whether it should attempt to educate the prisoner away
from recidivism. no longer exists in N.S.W. The policy of the Department of
Corrective Services as set out in its Annual Report of l986/7 clearly establishes
that its policy includes the latter.
Unfortunately. the public. misled by inaccurate media hysteria and self
promoting political exhortations. has. at times. dubbed this policy as one of
‘getting soft on criminals‘. The fact that criminal activity costs the state a lot
of money and this money can. in many cases. be saved by the investment of
education and counselling programmes within the gaol system. is all too often
overlooked. To achieve this reforming or educating or rehabilitating process (call
it what you like) requires within the prison system counselling. training and
education. It involves. after the release of the prisoner. further counselling.
further training. further supervision. In the case of persons who have no
satisfaCtory home environment it involves the provision of Half Way Houses.
Make the Good Better
Boswell: .S‘o. sir. you laugh at schemes ol'politica/ improvement."
Johnson: H‘lrr. sir. most schemes of political improrement are very laughable
things.
Boswe/I'S Life ofJolmson
.-\ 'sentencer‘ likes to have a range of options available to him which will make
not only the punishment ﬁt the crime. but also ﬁt the particular peculiarities of
the criminal he is sentencing. Many excellent choices are presently available to
a 'sentencer‘ to assist him to achieve this objective. Unfortunately. there are
limitations upon some ofthose options which need to be removed.
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For example:
1; Work release is available only at two centres (one for men and one
for women) in this State. It should be made available at more centres.
2. Educational programmes are not evenly spread throughout all
institutions. They should be.
3. Periodic detention should be what it says; i.e. detention within an
institution for a period of time during each and every week. It should
not just be limited to week ends. The Court of Criminal Appeal on
23-10-87 (Morris) pointed to the need for periodic detention to be
extended outside of week ends so as to allow for the situation of shift
workers.
4. Periodic detention should be available throughout the State and not '
just within the metropolitan areas of Sydney and Newcastle.
And then there are the perennial problems of assaults upon prisoners
by other prisoners, intimidation of prisoners by other prisoners and the
availability of drugs within prisons. Tied up with all of this is the difﬁcult
question of protection of prisoners within the goal system.
‘Judges are deeply concerned when presented with a submission not to
return a person to gaol based upon evidence that he has been assaulted or
intimidated by other prisoners whilst previously in gaol. From time to time
judges are presented with evidence that crime has been committed after release
from gaol in order to raise money to pay off drug debts incurred whilst in gaol.
lt is readily acknowledged that problems of assault. intimidation and
contraband within gaols are endemic to all forms of enclosed institutions—not
only in Australia. but throughout theworld. Systems of protection for prisoners
are easy to talk about but very hard to maintain when there are groups of
prisoners already on protection who need protectionfrom other prisoners who
are themselves on protection. The problem is compounded by the varying
reasons for the protection. In some cases it may be protection because of the
nature the crime committed. In other cases it will‘be because of the physical
stature and appearance of a person. And in other cases it will be because a
prisoner has given evidence or information against other prisoners.
I mention the problem but am unable to suggest any easy answer.
Keeping up with the Jet Age
No man is an Island. entire off! self?
‘ Donne.
The concept of interstate transfer of prisoners is one that has now been readily
accepted. It is a way in which, with the approval of the prisoner, the host State
and the home State, a prisoner may be sent back to his home State to serve
out his term of incarceration nearer to his family and friends.
A desirable extension of this would be for international transfer of
prisoners. Such an international agreement is already in force between member
countries of the European Economic Community. The UK has recently
concluded similar agreements with USA. and Canada. There seem to be no
logical, philosophical or cultural reasons why Australia could not reach similar
agreements with such countries as New Zealand, UK. and Canada where the
prison systems are similar to our own.
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It [is appreciated that, before the necessary international agreements can
be effected. there would have to be agreement between the several States and
Territories of Australia. Surely this should not be too difﬁcult. But then, between
the months of October and April, N.S.W. and Queensland cannot even agree
upon the time of day.
What is Custody?
Stone walls do no! a prison make.
Richard Lovelace.
Throughout the world. there are four principle classes of punishment meted out
to offenders (leaving aside execution) namely. bodily mutilation. ﬂagellation.
deprivation of property and deprivation of liberty.
In New South Wales it is the‘two last mentioned which are the only
acceptable forms of punishment. But why does deprivation of liberty always
have to be full time incarceration within prison walls? In some cases a prisoner
may be so dangerous that the protection of the public requires it. But this is
not so in all cases. Periodic detention and community service are examples of
the acceptance of the principle that full time incarceration within walls is not
always'neccssary to constitute an acceptable form of deprivation of liberty. Why
not take the next step and look at deprivation of liberty at home? At ﬁrst sight
, this may seem a contradiction in terms. But experience in a number of
jurisdictions shows that this is not so.
Amongst the forms of classiﬁcation of prisoners available to the Tribunal
dcs Peincs in France, is residence in one ofa number of Hostels situated in the
suburbs of the major cities. The prisoner is permitted to leave daily for Work
but is under a curfew to be back at night and must remain in the Hostel over
night. He can go further and earn the privilege of being allowed to return to
his family home for ﬁxed periods. Another option available to the tribunal is
to permit a person to reside at his home and to go out to work but with the
proviso that he remain at home during stated hours. Naturally, during the
course of each of these forms of deprivation of liberty there is strict supervision
by the Parole Service.
A further development of the ‘imprisonment at home’ concept is
occuring in a number of States of USA. I would particularly like to mention
that which I saw in operation in the State of New Jersey. New Jersey is a
convenient State to look at because sentences imposed there are similar to those
imposed in N.S.W. and their legislation also provides for the ﬁxing by the
sentencing judge of a head sentence and a non-parole period.
The scheme in New Jersey is called ‘lntensive Supervision Programme’
and its workings may be summarised as follows: '
l. A prisoner who does not have a record of violence may apply to a
screening board for assessment of his suitability for admission to the
programme.
2. The screening board then considers the history and the personality of
the prisoner as well as the nature of the offence and then makes a
recommendation for rejection or admission. A decision ‘of rejection
is ﬁnal.
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If admission to the programme is recommended, then the p
risoner
appears before a re-sentencing panel. This panel consists o
f three
senior judges of the Superior Court of New Jersey who consider
the
application in open court. The presence of three senior judges as well
as the hearing in open court militate against allegations of corruption
in the scheme. ’
If the re-sentencing panel decides to admit the prisoner to the scheme,
he is released on probation for sixty days. He must have sponsor
s who
undertake to look after him. He must have a home to go to and he
must obtain employment within thiry days. In addition, he must
maintain a diary of. all activities (this includes whether he is offered
drugs or invited to participate in any criminal activity). He must k
eep
a detailed budget of his income and expenses and he is not allowed
to borrow money. All credit cards must be returned.
For the ﬁrst thirty days of the probation period he must be in his
home by 6 pm. Thereafter, his curfew time is 8 pm.
He and those living with him concede to the probation authdrities
and to the police the unfettered right to search the house where he is
‘living and all clothing and effects within that house. This is done to
ensure that he is not in possession of any drugs or stolen goods.
. He must perform a minimum of 16 hours community service and
attend any necessary drug or alcohol rehabilitation meetings. In
addition he has to undergo urinalysis as and when required.
If, by the end ofthe 60 days probation period he has observed all the
requirements, then he is confirmed within the Intensive Supervisio
n
Programme. ' '
There are provisions for the re-arrest of the prisoner in the event of
any breaches of the terms of the programme.
When the prisoner has satisfactorily completed the programme
(approximately 18 months duration), he comes before the same three
judges forming the re-sentencing panel and receives, in open court, a-
ceremonial Certiﬁcate of Discharge. This is usually done in the
presence of the public and also those applying for admission to the
programme and helps create a feeling of optimism and hope in the
applicants and those close to them.
. The cases which I saw in operation involved prisoners who were
serving sentences for drug supply and/or theft. All had a number of
prior convictions, but none had convictions for offences involving
violence. .
The parole ofﬁcers who supervise the prisoners under the Intensive
Supervision Programme are specially selected and trained. They
receive a special bonus of 10% increase in their annual salary.
The initial hearing by the re-sentencing panel to admit the prisoner
to the scheme is done with a sense of theatre. The prisoner is brought
in handcuffed. If the re-sentencing panel decides to admit him to the
scheme on probation, the handcuffs are removed in open court and
the judges remind the prisoner that they can be put back just as
quickly as they were removed if he breaches any of the terms of the
Intensive Supervision Programme.
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At ﬁrst sight this scheme may appear~ to be one whereby a custodial
sentence is replaced with release on probation. This is not the case. It is an
intermediate form of punishment which permits carefully selected prisoners to
serve the remainder of their sentence in the community under a highly
structured and rigorous form of community supervision involving frequent
contacts with participants, surveillance, monitored curfew and extensive
monitoring for substance abuse. It obligates full time employment, community
service, maintenance of a budget and diary, payment of all ﬁnancial obligations
and also a payment towards the costs of the programme.
The prisoner is obliged to wear a form of bracelet which is, in reality, a
form of electronic calling system. At random times, the prisoner’s phone is
called by an automatic calling system. When the prisoner receives the call he
must place the bracelet in contact with a modem which provides a code on a
printed tape at the surveillance headquarters. Failure to make such a contact
with the modem initiates a non-response code to appear and immediate action
can be taken. Unauthorised removal of the bracelet stops its operation. This
electronic system merely augments the curfew monitoring which is done by the
supervising parole ofﬁcers. Indeed, the success of the scheme depends upon the
long hours of work by the supervising parole ofﬁcers. They earn their 10%
bonus. ' ' .
Amongst the opponents of the scheme in New Jersey are other judges
who have sentenced an offender and then feel that their sentence is being
interfered with by the re-sentencing panel.
It is the personal view of the author that there is much to commend the
introduction of this programme in this State although the procedure by which
a prisoner is admitted to it requires variation. The system of re-sentencing by
a special panel seems cumbersome and needlessly expensive. Rather, I would
prefer that admission to such a programme be the result of one or both of the
following procedures:
I. Admission to the Intensive Supervision Programme should be one of
the sentencing options available to the sentencing court. It would be
available only upon the written recommendation of one or more
parole ofﬁcers who have been specially trained and are authorised so
to recommend.
2. It could be an additional head of classiﬁcation available to the existing
Classiﬁcation Committees within the prison system. Just as the
present classiﬁcation committees may recommend work release or day
leave, so they could be authorised to recommend admission to the
Intensive Supervision Programme. This is a classiﬁcation which could
be earned by a suitable prisoner by reason of good conduct and
industry in the gaol system.  
 Time’s glory is to calm contending kings.
To unmask_/'a/seltood. and bring truth to light,
Shakespeare. The Rape OfLLlCI‘C’CP. '
ls it too much to expect that, now the State election is over. the
Corrective Services Department can operate on the basis of what is best for the
community rather than on the basis of heading off simplistic and emotive (as
opposed to educated and constructive) criticism?
Most members of our soc'iety have either themselves been the victim of
a crime or have a close friend or relative who has been the victim of a crime.
We all have an innate fear of being the victim of a crime. Consequently it is
very easy for those who wish to do so. to exploit that fear. The dynamics of an
election are such that policies have to be oversimpliﬁed—encapsulated into
‘one-liner head-line grabbers’. And so. during the months leading up to the 1988
State election. phrases such as ‘truth in sentencing’, ‘a walk-in. walk-out gaol
system’. 'getting tough on criminals’ have been the slogans which have created
public perceptions ofthe gaol system. During the months leading up to the 1976
election. the then Opposition used similar tactics against the then Government.
Back in I976. in the wake ofthe'Bathurst Gaol riot and the revelations of the
Nagle Royal Commission. the slogans emphasised humanity . towards, and
rehabilitation of. prisoners. Those whose daily work is connected with the
system of criminal justice know all too well that the problems are far too
complex to be described. let alone solved. by pithy slogans.
The State Government‘s policy of increasing the effective time spent by
offenders in gaol may well re-assure our innate fears. But will that reassurance
survive the realisations that there are huge capital costs involved in building
more prisons: that there are huge recurring costs in stafﬁng and maintaining
those prisons; that. if the prison population is increased before extra prison
space is constructed. those very conditions of gross overcrowding which led to
many of the problems of the early 19705. will be created? Will a longer period
in custody deter a prisoner from committing further offences after his release.
or will it merely conﬁrm him in a criminal lifestyle? Will a longer period in
custody deter others from committing offences? What weight is being given to
evidence that longer periods in custody are of dubious value as a deterrent?
And what of the trend in other countries to decrease the time spent in
prison and increase the time spent under close supervision within the
community and the claims that this system decreases the rate of recidivism?
And what of the need to address those conditions in our society which lead to
the commission of criminal acts?
I am not here expressing any criticism ofthe Government’s policy. But
I am saying that it is time to stop the slogans and carefully to analyse the
problems. their causes and their solutions. As pointed out earlier, there has
already been a re-thinking in relation to the minimum ratio of the non-parole
period to the head sentence. Perhaps other aspects also require re-thinking. And,
as part of the re—thinking. perhaps the public needs informing.
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Go Frith and Educate the Masses
Thu! a lie which is all a lie May be met and foug/tz with outright.
But a lie which is par! (1 [rm/7 is a harder mailer (afight.
Tennyson.
Before changes of value can be made to the penal system it is necessary to
educate the public. Perhaps a form of public education is the ﬁrst priority
amongst desirable developments: ’
I would like to see a team of speakers selected by the Department of
Corrective Services talking to people in clubs. societies, P. & C. meetings etc.
and explaining to them the way the remission system works. the way the non?-parole system works. the advantage of regarding each prisoner as an individual
and of working out what is best with that individual to ensure that thatindividual will not offend again; that time. effort and even apparent leniency
today. if it has the effect of detering that offender from re-of'fendi'ng, will save
a lot of money in the future.
I have found that citizens are interested to learn what goes on in the
criminal justice system. In 1984 l addressed a Senior Citizens’ group on the
general subject of crime and punishment: Oh. they were a blood-thirsty lot!‘ If
they had their way. every person convicted of any offence would be castrated.
flagellated and executed—in that order. Two years later 1 addressed the same
group and was surprised to note that a man who had been one of the most
outspokenly blood-thirsty members of the audience was very subdued. Later on.
he sought me out and told me that his grandson had been convicted on charges
of drug supply and house-breaking and sent to prison. “He is a good boy,” said
the adoring grandfather. “He is not‘ a criminal. He just got into bad company
and was led astray by real criminals. He needs help. not punishment!"
There is a moral to this story.
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PRESENTATION OF PAPER
Judge Harvey C00pm
Have any of you been invited to a party and then told it is a fancy dress party,
you are to come along dressed as a tramp, and when you get there you ﬁnd
everybody else dressed in white tie and tails, and the ladies in elegant ball
gowns? I am not quite in that position but you will notice that the topic of my
paper is somewhat different from the topic of the other speakers. 50 to that
extent I do apologise
There are a few matters that I would like to refer to in my paper—albeit
the paper is perhaps not on the principal topic of this seminar.
On page 17 I refer to perennial problems of assaults upon prisoners,
intimidation of prisoners by other prisoners, and the availability of drugs within
prisons. In the course of my travels, I have been overseas, and spoken to ofﬁcers
of corrective services systems overseas‘and when I have asked them: “Do you
have trouble with homosexual rapes in gaol? Do you have trouble with drugs
being available in gaols?” They have looked at me as ifI am crazy, and said:
“Well, you know, of course we do. You cannot have any form of closed
institution unless you have these things” and I was quite amazed at the fact
that they regarded these matters as endemic to any form of closed institution,
and they were quite amazed at the fact that I was even raising the problem.
Indeed, one gentleman, who was in effect the Chief Superintendent of all the
gaols in Great Britain, was himself an historian of the British gaol system and
he pointed out to me that a number of documents record incidents which took
place shortly prior to the First Fleet setting sail from Britain to Australia in
which there were a number of cases of various prisoners being punished for
some form of assault on fellow prisoners, intimidation of their fellow prisoners,
and indeed the use of various forms of prohibited articles. So he did point out
to me that that was a particular problem which had been with us for a long
time.
The next matter which I wish to refer to is from page 18. I talk about
the question of punishment outside gaol and there I particularly refer to the
Intensive Supervision Programme in the State of New Jersey in U.S.A. It so
happened that I spent a week there looking at that and I found that extremely
interesting because the system of tariffs for sentences is very similar to ours and
they also have to impose a minimum term comparable with our non-parole
period.
I want to say something about the form of bracelet which is an electronic
calling system, because I ﬁnd that very often that particular aspect is taken right
out of context and it is only proper that I should put it into context. Many
people seem to think that if people are wearing that form of bracelet it is
reminiscent of the ancient ball and chain which prisoners wore a hundred years
or so ago. They do not really like it, and they wonder what is the point of it
all. Let me explain that it is merely an electronic device which assists in the
monitoring of people who are under the control of the Service. Let us assume
you have an offender who under the terms of his sentence is curfewed to be at
home we will say between 8 pm. and 7 am. the next morning. Now how do
you monitor the fact that he is at home? Well, logically your parole ofﬁcer goes
out, knocks on the door and goes inside and has a look. That is obviously the
best way because an astute parole ofﬁcer will keep his or her eyes open and be
able to see signs of potential problems before these problems arise. That is
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undoubtedly the best form of monitoring but sometimes manpower resources
get a bit thin on the ground and you cannot monitor everybody that way every
day of the week, or even perhaps once a week and this is where your electronic
system comes in. All it is is a computer which has the power to operate the
telephone. This computer rings up the home at which the offender is supposed
to be at the time at which he or she is supposed to be there. The offender is
wearing this particular device, he then puts the device to the phone and it then
sends an electronic signal back to the computer which the computer
understands. If everything is alright the computer then prints out the name of
the offender and OK. If however that electronic response does not go back, then
the computer sends an alarm message down to the human beings who are your
parole ofﬁcers and then they can go out and investigate it. It is merely a way
of using your human resources more efﬁciently. It is something like a word
processor which is present in most ofﬁces. You do not have to have one. You
can do the job with a pen and paper or with an old fashioned manual
typewriter, but a word processor enables you to use available human resources
more efﬁciently, and that is all that this device does. I thought I would mention
that because I do ﬁnd that that particular aspect sometimes gets taken out of
context.
Another matter I want to mention is on page 2| where I have suggested
the election is now over so let us start thinking. Now, I do not want my
comments to be interpreted here as any criticism of the policy of any
government and l have made that clear at the end of that section. We have a
government that is duly elected and it is not up to a judge to be critical of it.
All I am saying is that if we are going to have a particular policy let’s stop.
think about it. and think it through. Look at all its ramiﬁcations and having
thought about it carefully. then go ahead and do it.
I will get on to the topic that I should have written about in the ﬁrst
place and that is the question of punishment outside gaol. As I said in my paper
the wider the variety of sentencing options that are available to the sentencer
the better the job that the sentencer can do. He can then make the punishment
ﬁt the crime, and can also make the punishment ﬁt the particular attributes and
peculiarities of the individual criminal. In Europe and in many States of
America it is readily accepted that a form of punishment outside gaol is a good
thing. There is a lot of argument over the details of the way you enforce it but
in principle there is an acceptance of it. Might I say that it is sometimes called
not ‘punishment outside gaol’ but ‘community based sentences’, and they are
both lovely phrases which can cover pretty well anything.
I think that Dr Weatherburn in his paper makes a very telling point
when he says that liberty on parole, as we have it in New South Wales, is all
too often regarded as virtually equivalent to absolute liberty. He points out, in
my view quite correctly, that the types of obligations and constraints which are
currently imposed within the existing probation and parole orders do not really
put post release corrections on a punishment footing. And indeed I would agree
that there is no doubt that when an offender gets a sentence he looks at what
he calls ‘the bottom ﬁgure’, that is the non-parole period. There is no doubt
that there is a public perception at times that sentences which allow a person
to be released on parole are ‘soft sentences’. In fact, the general perception is
that when a person is released on parole the only obligation upon him apart
from being a good boy or a good girl is that he report periodically to his
supervising ofﬁcer, he keeps them informed of his address and where he is
working. But, apart from that, he has pretty well complete freedom to move
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around where he likes within the community subj
ect to certain fairly wide
geographic boundaries. When I think in terms
of punishment outside gaol that
is not what I am thinking of. I am thinking of someth
ing quite different.
With appropriate legislative changes liberty in the
community can be
structured however you like it. You can have libe
rty within the community
structured with very severe limitations on an of
fender’s movements. For
example at the one extreme you can provide
something like we have in the
existing work release system where he is allowed
to go out to work during
certain speciﬁed hours but then he comes back and
he remains within the gaol
walls for the balance of the time. That is one extrem
e. The other extreme is
where a person is at liberty, there may be a
geographical boundary of his
movements, he is required to report periodically to hi
s supervising parole ofﬁcer,
he may be under an obligation to undergo subs
tance abuse tests. That is the
other extreme. In between those two extremes there
is an inﬁnite number of
variations which are quite possible. Amongst them
would be that a person is
under a curfew to be in his home between certain
hours and you can make that
as strict as you like or as light as you like and in
deed, as I mentioned, the New
Jersey system does have such curfew restrictions.
In the French system the
Tribunal des Peines has power to direct, as p
art of what we would call the
classiﬁcations process, that a person shall stay in
an hostel under the control of
Corrective Services Department but be allowed
out at certain hours, maybe even
go home at weekends. It has power to order th
at he can stay in his own home
during certain hours and be allowed out at ce
rtain hours for certain limited
purposes. In other words, you are using the capital r
esource of that person’s
own home as the prison in effect. Of course, there a
re problems of monitoring
and no doubt they require a lot of careful thought. A
ll I will say on that is that
in New Jersey they tell me that the cost of mon
itoring under their intensive
supervision processer programme is something less
than 20% of the cost of
keeping someone in a gaol. Whether our ﬁgures
would be the same I do not
know but I would be surprised if they were no
t roughly the same.
Dr Hancock and Ms Broughton quite properly
, in my view, point out
that the relationship between punishment insi
de and outside of gaol walls are
interdependent but, at the same time, the type of i
mprisonment outside gaols
that I am talking about is not necessarily som
ething that follows on an
imprisonment in an established gaol. It may or it ma
y not.
Mr Stoneman, in his commentary, quite correctly
takes me to task for
omitting from my list of principal classes of pu
nishment the punishment of
disapproval. This is something that does exist but
I often wonder just how it is
going to work out in practice. Quite fortuitousl
y I was at a conference in
Melbourne last weekend where there was som
e discussion about the question
of public disapproval and it was pointed out
in the discussion that a hundred
years ago people used to be put in a pillory
where they were held up to public
ridicule and contempt.
Perhaps, in respect of some offences, we cou
ld put people in a yard in
a public place with a sign up saying “Bill Smith is
in here because Bill Smith
stole certain things from such and such a store”. I
am not suggesting that that
be the case. It is an example of the use of public d
isapproval. Of course, we all
know that to some people such a punishment wou
ld be a traumatic form of
psychological torture. To others, of course, in
some circumstances it would be
a source of hero worship. Indeed, reading through s
ome American magazines I
have I see that a company called Behavio
ural Systems of South West
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Incorporated is advertising a form of bracelet to be used in connection with
their punishment outside gaols which is in the form ofa digital watch. Instead
of looking like an electronic bracelet it looks like a digital watch, and part of
their publicity for it is that it does not brand the offender.
l can well see that in some circumstances a person who was displayed
publicly as an offender could be regarded as something ofa hero and l can think
ofa certain well known media personality who did receive a gaol sentence down
in Victoria and who is regarded as something of a hero but that is another
question. .
Now. ifI can just summarise the position this way. At the one extreme
we have offenders whose record for violence is such that it is essential for the
protection of the community that they be placed and that they remain behind
secure prison walls, and what I am talking about in no way related to that class
of offender. Secondly. I am not talking about the system of parole or probation
which we have when I talk about imprisonment outside gaols. We need the
present system as a form of rehabilitation or transition from institutionalisation
into the community. In my association with the Release on Licence Board I
am particularly aware of the need to try and work out means whereby a person
who has been in a gaol for 10 years or more can be acclimatised to living in
the community and something like the present parole and probation system is
terribly important for that.
But. what I am talking about is a different thing. It is a situation where
the home ofthe prisoner is used as his prison; where he is required to be there
for certain hours, where there are geographic boundaries placed upon his
movements, and where that form of punishment can be combined with other
forms of punishment. It can be combined with community service as it is in
America. It can be combined with the obligation to pay something towards the
costs of administering the system as it is in New Jersey. It can be combined
with an order requiring him to pay some compensation towards the victims of
his crime as it is in New Jersey.
I note amongst the papers I received, one from the Children of Prisoners
Support Group. From time to time I get pamphlets from the Victims Support
Group. Perhaps one of the features of imprisonment outside of gaol is that it
enables a person to work. Indeed, ifI had my way, I would make it a condition
(like they do in New Jersey) that he has to get a job within a certain period of
time and once he has a job he is in a position to meet his ﬁnancial obligations
or at least go some way towards it, and perhaps it has that advantage too.
The real question in my mind is who would be the ones who would
impose the order? I think there are two sources of the imposition of such a
sentence of gaol outside prison walls. In the ﬁrst place the courts could be
invested with the power to impose such a penalty. It may well be that before it
' could be imposed they would have to have a report from a duly authorised
parole ofﬁcer in exactly the same way as the community service order works.
In the second place I would go one step further and say that imprisonment
outside gaols could be an extra form of classiﬁcation which could be exercised
by the existing Classiﬁcation Committee. I appreciate that there are problems
about these and that they are overlapping and I do not propose here and now
to opt for one or the other or both. My present thinking is both. and
undoubtedly that is something that will have to be looked at a lot more clearly.
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A DEPARTMENT OF CORRECTIVE SERVICES PERSPECTI
VE.
MANAGING CORRECTIONAL PROGRAMMES IN THE CO
MMUNITY
Dr G/enic'e Hancock, Commissioner.
Corrective Services Commission of New South Wales.
and Ms Joyce Broughtun. Management Assistant.
Probation and Parole Service.
Introduction
‘Punishment Outside Gaol‘ is a somewhat foreboding title and on
e which. until
quite recently. would have been rejected by those who are respo
nsible for the
supervision of offenders in the community as being antithetica
l to the role of'
community-based corrections programmes.
'Corrections‘. ‘Corrective Services”. ‘Correctional Services” are all
euphemistic terms that have been generally applied. during the
past two or three
decades. to prisons. probation. parole. community ser
vice orders. and
attendance centres. One of the many effects of the general applica
tion of the
euphemism has been to make it easy for those involved in
the ‘Correctional
Enterprise‘ to pretend that the base on which the enterprise
is built is not a
base of punishment.
On the other hand. I am conﬁdent that the euphemis
m has never
deluded the offender. ln the mind of the offender. whether s
entenced to a period
of imprisonment. periodic detention. any one of a var
iety of supervision
methods in the community. or a combination of these. the fact of being cha
rged.
sentenced and supervised is indeed equated with ‘punish
ment‘.
The deﬁnition of punishment that has been chosen for
this paper is:
limitation on freedom as prescribed. by the sentencing authority. T
his deﬁnition
is used as it clearly identiﬁes the responsibility for dete
rmining the degree of
punishment as resting with the sentencing authority; it c
learly describes the
process of legal punishment as being a process oflegally reducin
g the offender’s
capacity to operate freely without restriction: and it implies
gradations of
limitation on freedom as being equivalent to gradations of ‘pu
nishment’. The
deﬁnition is also useful because it gives to the supervision ofthe
offender, and
to the offender himself/herself. a statement of what
the punishment for the
offence is: the length oftime during which freedom is to be limi
ted; the location
in which freedom is to be limited (prison or the communi
ty): and the form of
restriction to be applied.
In other words. the punishment determined by the sentencing au
thority
not only sets the limits for the offender but also sets the limit
s for those into
whose care the offender is placed. The responsibility of the
Department of
Corrective Services. whether through its prisons. its periodic
detention centres
or its community—based programmes. is to ensure tha
t the limitations on
freedom as specified by the sentencing authorities are carried ou
t accurately (i.e.
not less and not more).
‘Punishment Outside Gaol’ then is taken to mean limitation o
n the
freedom of oﬁfenders who. for part or all of their sentences. are
required to
submit to regular supervision in the community by ofﬁcers of the Probatio
n and
Parole Service. To honour the requirement of the community to punish
those
who break the community’s laws. it is essential that supervision of of
fenders in
the community be carried out according to strict guidelines. that it be intrusi
ve
and that it be effective in limiting the offender‘s capacity to re-offend. at lea
st
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during the period of supervision. This is not to deny the importance of
structured programmes designed to ‘correct‘ the offenders’ offensive behaviour
or to develop skills for lawful living in which the offender may be diagnosed as
being deﬁcient. Such programmes are essential in a well-managed, humane and
effective punishment system.
However, it must be remembered that the primary purpose of prisons
and of community-based supervision is to be the legal instrument of
punishment. .
Having set these ground rules, I would now like to examine some
fundamental questions that must be considered when talking of ‘Managing
Correctional Programmes in the Community’.
How does Punishment Outside Gaol relate to Punishment Inside Gaol?
Implicit to the deﬁnition of punishment offered in the introduction to this
paper, is the notion that ‘punishment’, inside or outside gaol, differs only in
location and therefore in degree of limitation on freedom.
Thus, in New South Wales, community-based programmes of offender
supervision are not viewed as discrete from gaol-based programmes of offender
supervision. It is the responsibility of the New South Wales Department of
Corrective Services to effectively and efficiently administer programmes in both
locations. Co-operation between those who supervise offenders in gaol and those
who supervise offenders in the community is viewed as being essential. There
is a commitment to a total correctional ‘package’.
Historically, the two locations have been in competition and, although
I speak of a commitment to a correctional ‘package’ or a ‘correctional
continuum" the reality of a competitive strain between the two areas must be
acknowledged as still existing. The fact that prisons as structures present visible,
tangible evidence of punishment, to a community determined to make offenders
pay for their crimes, encourages an imbalance in the attention and resources
given to community-based programmes. Prisons provide the location for the
supervision of approximately four thousand offenders on any one day in New
South Wales. The community outside gaol provides the location for the
supervision of approximately twelve thousand offenders on any one day in New
South Wales. Although about three times as many offenders are supervised
outside gaol as are supervised in gaol, in terms of public attention, political
point-scoring and application of resources, the balance swings the opposite way.
To persist in talking of imbalance and of inequitable distribution of
resources is counter-productive because in so doing, the divisions are
encouraged and made more rigid. In line with the general definition of
punishment given and in line with a commitment to focusing on a correctional
continuum, the information on numbers just presented is better expressed as a
total than as a comparison of parts. that is to say there are approximately
sixteen thousand offenders being supervised by the New South Wales
Department of Corrective Services on any one day. Of this total, approximately
four thousand will be located in gaol and approximately twelve thousand will
be located in the community under the supervision of the Probation and Parole
Service. Many of the four thousand will move into a period of supervision in
the community as part of their sentence, and many of the twelve thousand have
come directly from gaol to a period of supervision in the community as part of
their sentence.
'. Norval Morris. The Fulm'c ql'lmprisonmcm, University of Chicago Press. I974.
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Some of the four thousand have arrived in gaol because of breaching
conditions imposed as part of their community-based order.
In‘ other words, our total offender population is mobile between the two
locations of supervision. This mobility is mainly due to the period of
punishment being graded from physical limitation on freedom (i.e.
imprisonment) to social limitation on freedom (i.e. supervision within the
community). Sometimes the mobility is caused by the offender’s failingrto abide
by the terms of the social limitation and thus demonstrating a need for physical
limitation.
In summary then, the relationship between punishment inside and
outside gaol should not be seen as one of competition or of independence. The
relationship is one of interdependency and mutuality of purpose (i.e. restriction
on freedom). The unique characteristic of the one is punishment by physical
removal from mainstream, community life into a deﬁned, restricted and heavily
routinized location. The unique characteristic of theother is punishment by
imposition of social restrictions on freedom while still having access to
mainstream community life, limited by imposed supervision.
What is the Role of Correctional Programmes in the Community?
Still bearing in mind the deﬁnition of punishment and the logic of the
continuum, let us look more closely now at the characteristics of correctional
programmes in the community.
(a) Role Definitioh
Earlier this year, in a paper2 presented at the First International Congress on
Corrections held in Sydney, I talked of the need to eliminate confusion and
deﬁne the role and responsibilities of community-based corrections. In
particular, I contended that progress in this area depends upon our capacity to
be clear about our mission and objectives; that we need to know what and
whom we are ‘correcting’ and how to ‘correct’; and that we need to be
accountable.
Accountable organisations, and persons know their purposes and
responsibilities and are able to differentiate between essentials and non-
essentials. Accountability means being responsible for and responsive to
acts and results that relate to the mission. To attain results is to realise
the mission, or objectives, of the organisation.3
In the latter part of I987, the Corrective Services Com’missionof NewSouth
Wales, of which I am_,a member, produced a Strategic Statement4 in which we
set out to state the mission of the Department and its objectives:
Mission. The mission of the Department, is to implement processes of
supervision, taking account of responsibilities to the community, the law
and the offender.
N Glcnicc Hancock. ‘Community Based Programmes: Illusions and Reality“. Paper presented at
The Australian Bicentennial International Congress on Corrective Services, January I988.
-‘ Brent'Scnnill. ‘Annual Reports: An Opportunity Too Good to Resist”, in The Australian
Administralion Maga:inc. Winter I987. Vol. 2, No. 2. p. 9.
4 N.S.W. Department of Corrective Services. Strategic Statement 1987—1997 (Departmental
Document only). p. 4.
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Organisational Purpose. . . . the organisational purpose of the
Department is to provide a broad range of community-based and
custodial programmes for the humane management and care of
unconvicted persons as required and of referred convicted persons for
the minimum effective period, having regard to community interests,
legislativerequirements and the individual rights and needs of these
persons.D
This statement, through identifying the mission and articulating broad
objectives, not only sets the scene for'accountability but also helps to focus the
attention of all staff on their commonality of purpose. Of particular interest in
the context of the theme of this paper and this seminar is the acknowledgment
given to the importance of community-based programmes in the total range of
treatment or management options available to sentencing authorities.
Throughout the past few years, the Probation and Parole Service has
laboured hard and long and, in my judgment, with increasing success to destroy
the illusion that community-based programmes are a ‘soft option’ in the
punishment of correctional continuum. Offenders supervised within the
community receive their supervision from officers who follow strict guidelines,
who set and communicate speciﬁc expectations for offender performance and
who take the necessary breach action for those offenders who do not meet their
obligations. ‘
The Director ofthe Probation and Parole Service, Mr Mark Robertson,
has recently presented to the Corrective Services Commission and to his staff
the following statement of the directions and priorities of that Service:
The Probation and Parole Service has been operating and planning from
the philosophical basis that:
(i) The purpose of a correctional authority is to provide to the criminal
justice system a sufficient and appropriate range of correction
programmes and to efficiently and effectively manage those
programmes.
(ii) The goals of each of those programmes are to appropriately ensure:
O the punishment of the offender, '
O the recompense of the victim/community for the loss or damage
caused by the offence,
O the protection of the community,
0 the provision to the offender of opportunities to' improve his or her
ability to live Within the law.
Because prisons are closed institutions, capital and operational costs are
extremely high and they are grossly ineffective in achieving the stated
goals, with the possible exception of punishment. It is therefore
incumbent on the Department to provide to the criminal justice system
an appropriate range of community correctional programmes. These
programmes must achieve the Department’s four goals (the previously
mentioned punishment, recompense, community protection and
development opportunities for the offender) and must cater for offenders
in respect of whom some form of management in the community is
appropriate.
Guided by this philosophy, the Service has worked to develop
community correctional programmes that involve the offender going
through a number of practical processes designed:
(i) to achieve the four departmental goals; and
(ii) to be easily subject to monitoring for efficiency and effectiveness.6
 
5 Mid. pp, 27—28.
“ Mark Robertson. ‘The Probation and Parole Service’. Departmental Discussion Paper.
27 April 1988. p. l.
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MrRobertson’s statement clearly deﬁnes not only the acceptance t
hat
community-based supervision programmes are ‘Punishment Outsi
de Gaol’ but
also the responsibility such programmes have in relation
to the Department’s
mission and objectives. Thus, it follows, that in deﬁning
the role of these
programmes, he has also set the framework for accountability.
Internal deﬁnition of role, however, is also affected b
y external issues
and pressures. Thus, any discussion of role must also
examine those issues and
pressures and take heed of their pos‘sible eﬂect.
(b) Influencing Factors:
‘Community expectations’ and ‘accountability’, to which
I have already made
some references, are two signiﬁcant inﬂuences upon the
management of
community-based corrections in recent times.
A premise of this paper is that an appropriate balance
between the key
dual elements of client support and community
interests is required of
community-based correctional programmes. In the 1
9805, community
expectations have exerted an increasing inﬂuence in New
South Wales. As
previously stated, community protection and recompense ar
e two current goals
of community-based corrections (with the punishm
ent and client support
elements being embodied in the other two goals).
The need for greater accountability can in part
be linked to increase
community expectations and competition for r
esources. It can also be seen to
result, in part, from a more professional approac
h to service provision. The fact
that community-based programmes are substantially c
heaper than imprisonment
is of course important and cannot be underestimate
d. However, community
expectations and the need for greater accountability
seem to have exerted a
' more overt inﬂuence. As a result, community-
based corrections in New South
Wales have adopted a more planned and struc
tured approach in recent years
than was the case in the past.
To illustrate this response to community expecta
tions and to the need
to be accountable for performance and the effect of
that performance, I offer
some examples. The examples relate to efforts
to improve the performance of
staff and to provide them with tools to increase th
eir efﬁciency and their
productivity; and efforts to improve the quality
of programmes for offenders.
(i) Case Management Programme: The new case management
system,
currently being introduced service-wide in New South
Wales,
embodies the key elements of data collection, assessment
, planning,
implementation and review. It is based on the assumpt
ion that
planning and structure are fundamental elements in effective
and
efficient service delivery.
(ii) Computerisation Programme: High service priority
currently, and
during the past few years, has been given to the pl
anning and
implementation of computerisation. Whilst the b
eneﬁts of
computerisation are sometimes diﬁicult for the service-p
roviders to
see at the outset. the improved access to information
and the
streamlining of administrative practices soon dissipate earlier fear
s.
(iii)’ Management Training Programme: In the past three years
, the
ﬁelopment and implementation of management training cours
es
have been of high priority. The aim of the programme is to imp
rove
statf support and supervision, and thus enhance service de
livery. The
beneﬁts of this programme are now being felt.
 
 
 
 (iv) Minimum Standards of Supervision: The establishment of minimum
5 standards of supervmon for speciﬁed client categories provides
systematic and clear guidelines for ofﬁcers at the workface and,
likewise, their clients and the general public. It also emphasises the
importance of not only maintaining standards but also improving
them and reviewing them constantly.
 
As already indicated, the efforts to respond to community expectations
and the need for accountabilitylhave not been conﬁned to staff. A more
systematic approach is also being developed for ofenders. Pre-sentence reports,
probation, parole and licence still form the basic community-based programmes
provided by the Probation and Parole Service. However, a more diverse range
of programmes has also been developed, with speciﬁc groups being targeted for
speciﬁc programmes or outcomes. For example:
(v) Community Service Orders: First implemented in N.S.W. in 1980,
Lommunity Servrce Ordeﬂave been available virtually statewide for
several years. as an alternative to gaol, provided that speciﬁed
programme criteria are met.
 
(vi) Fine Defaulters: The Community Service Order (Fine Default)
Scheme, implemented in early 1988, is designed to divert appropriate
offenders from a period in custody. This target group had not been
previously catered for by community-based corrections and these
offenders, who usually spent very short periods in gaol, were, thus,
inappropriately placed.
(vii) Minority of sub-groups (e.g. ethnic cultural background, drug or
alcohol dependence). Another dimension of the more structured
approach is the development of some programmes to address issues
of concern within speciﬁc sub-groups. Development in this area is still
in its infancy and much more attention is still to be given.
This more structured and planned approach to the pr0vision and
management of community-based corrections has sometimes been viewed by
practitioners as minimising their ﬂexibility. However, there is growing
acceptance that the advantages in terms of providing a more systematic and
professional service delivery are signiﬁcant.
For such programmes to have credibility as ‘Punishment Outside Gaol’
and for staff to be held properly accountable for their performance, it is essential
that these developments continue. '
How do Correctional Programmes in the Community measure their effectiveness?
From a quantitative perspective, the Department is committed to the
development of Performance Indicators for each programme. The next stage is
the application of these indicators and assessment of the results in terms of
programme efficiency and effectiveness. The Department’s computer based data
collection system should increasingly facilitate'this quantitative measuring
process; The introduction of minimum supervision standards for speciﬁc
categories of clients supervised in the community provides another dimension
of measurement—adherence to these standards indicates a quantitative
measure.
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[Most difﬁculties are experienced in obtaining qualitative data. For
instance- there is a problem of subjectivity at the officer/client level. The
measurement of progress is difficult. Such progress may be marginal,
accumulative or not immediately clear. Certainly, at this stage, judgments about
progress will'be very subjective indeed. In some cases there is no feasible way
of measuring our effectiveness (e.g. when, after preparation of a Pre-Sentence
Report. there is no further contact).
As I stated in my paper. r'eferred to already:
It is critical to be able to demonstrate that offender management and
supervision. whether located in prison or in the community, are effective
in terms of limiting the offender’s freedom to continue to indulge in the
offensive behaviour that has brought him/her into our care; and in terms
of providing the opportunity to acquire new skills and develop new
behaviours that will increase his/her capacity to function in a law-
abiding manner when the period of supervision is complete. The range
of programmes offered for the ‘treatment’ of offenders should vary only
in terms ofthe degree of limitation on freedom.7
We still have much to do in developing reliable measures of our
effectiveness. The framework for accountability is in place: useful methods of
data collection and analysis must now be developed.
What are the hopes for the future?
In identifying aspirations for the future development of the role of
community-based corrections in New South Wales, it is essential that the needs
of the clients, the expectations of the community and the needs of staff in
carrying out this dual role in a professional manner are encompassed. On this
basis the following points can be made:
a) It is envisaged that community expectations and accountability will
continue to have significant influence on the management. of
community-based corrections. It is hoped that community
understanding and community responsibility will develop.
b) It is crucial that the value and scope of community-based correctional
programmes, both economically and socially, be understood and
accepted by the community. Even more importantly, the role of such
programmes as an interdependent part of the correctional continuum
must be recognised. Already the Probation and Parole Service has
recognised the importance of proactive public relations and
community education programmes. Videos and a publication, A Guide
to the New South Wales Corrective Services8 have been developed for
this purpose. There is a lot more to be pursued and achieved in this
area, with the aim of getting the community to ‘own the problem of
corrections” and, where appropriate, to provide support and/or
resources.
 
7. Haiicock. Up. ('il. p. l0.
". .~l (iii/(Io In [/10 A15. ll". Corrective Services. Information Booklet produced by the Department
in February. I987.
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c) The inﬂuence of the community expectations and the community
responsibility factors is apparent in the current priorities of the
Probation and Parole Service for the development of plans for.
programmes in the following areas: home detention; reparation; and
hail assessment and supervision (B.A.S.S.). Such plans will require
consideration and endorsement by Government before they can be
accepted as policy developments. It is also envisaged that there will
be consolidation or expansion, as appropriate, in the existing
programme areas of attendance centres. Community Service Orders
(Fine Defaulters) and D.A.C.A.P (the Drug and Alcohol Court
Assessment Programme).
d) The training and support of staff continue to have a high priority.
Plans are currently being produced within the Department to properly
link the training and development of all staff (prison based,
community-based and head ofﬁce based) through a systems approach.
It is expected that the linking of staff in programmes of Training and
Development will assist in breaking down counter-productive barriers
and in further developing a sense of single purpose.
There are many aspirations which could be examined. such as the need
for smaller caseloads. the desirability of more equitable sentencing practices,
and the advantage of integration of the various parts of the criminal justice
system. However. the ﬁnal point which this paper makes is that whatever
direction programme developments take, if we seriously aim to effect change
amongst those whom we are entrusted to supervise. there will always be an
element of calculated risk. If there is not an element of risk if would seem that
we are only placing ‘safe’ candidates on‘specific programmes and not pr0viding
'developmental opportunities’. Whilst eligibility and suitability criteria are
developed for entry to speciﬁc community programmes. there nonetheless
remains an element of risk when placing offenders on these programmes.
It is encumbent upon us to become more skilled in assessing the risk
factors. It is also crucial for public recognition that. in the main, community-,
based programmes achieve results. so that the good of ‘the many is not
jeopardised by the failure ofthe few.'Calculated risk taking is an inherent factor
in the provisions of community-based correctional programmes. However, such
risk-taking is minimized by the processes of accountability regular monitoring
and public scrutiny.
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PRESENTATION OF PAPER
Dr Glenice Hancock
The paper prepared by Joyce Broughton and me is one that sets out to do
some very simple things. It simply sets out to deﬁne what we understand
punishment to be; to set that deﬁnition of punishment within the context of
the supervision of offenders in the community; to assess what the Probation
and Parole Service as the arm of the Department which is responsible for
community supervision is doing, and ﬁnally to have a look at some of the
aspirations that we have for punishment outside of gaol in the future.
One of the nice things about being asked to write a paper on a pre-
determined topic is that one has the license to deﬁne the terms, and so the
deﬁnition that has been used for punishment in context of this paper appearing
on page 27 is a very simple one indeed. It has been carefully chosen because I
regard it as containing the fundamental elements that need to be understood if
one is to judge what, in fact, a Department of Corrective Services, a prison
system, and a service of community based supervision is setting out to do. It
assigns the responsibility for setting the parameters of the punishment with the
sentencing authority. It assigns the responsibility for keeping within the
parameters of that punishment to the supervising officers and it clearly deﬁnes
for the offender what can be expected in terms of the punishment. The
requirements of ofﬁcers employed to provide that supervision in the community
is set out on page 27.
Judge Cooper has referred to a form of punishment outside gaol that is
very intrusive indeed. commonly known as home detention, a system that has
not yet been introduced into New South Wales but one which is certainly
receiving serious consideration. I would suggest, though, that the supervision
of any offender in the community whether that supervision has been determined
as being an ‘add-on’ to a prison sentence or whether it has been determined as
being instead of a prison sentence is, in fact, a form of punishment; that it is
intrusive and that those who carry out that supervision have to follow strict
guidelines. 1 am concerned that the community at large, the media in particular,
and with due respect to my fellow speakers, that even participants in the
criminal justice system have a perception that the business we are in the
Probation and Parole Service is a soft option, is non-intrusive, and operates
according to guidelines which are not strict.
The purpose of this paper has been to give you a ‘state of the art’ survey
of the Probation and Parole Service; to indicate to you the essence of
accountability that has developed within that Service during recent years; the
kinds of strict guidelines that the ofﬁcers of the Probation and Parole Service
follow in exercising their supervision, and the kinds of programmes that have
been developed. .
Whilst the paper is a short one and does not go into a great deal of detail
about any ofthose programmes you will not ﬁnd it difﬁcult to obtain additional
information from the Probation and Parole Service. The Director, Mark
Robertson (who convened this seminar) is here. As Commissioner responsible
for that Service I am in fact very proud ofthe standards that have been achieved
and the fact that there is not one officer in that Service who regards those
standards as having been perfected. The processes of self-reﬂection, of analysis
of what is going on. and of generation of new ideas and new principles of
supervision are constantly occurring within that Service. I think as members of
the community. no matter what your baseline is, you should also feel reassured
by the level of accountability which has developed in that Service.
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On page 32 we have looked very brieﬂy at the ways in which correctional
programmes in the community measure their effectiveness. I guess it would be
more accurate to say how we might measure our effectiveness. All of us would
agree that, whilst we are going through this process of developing standards and
of developing reliable methods for assessing offenders for programmes that we
have to offer and assesSing the potential risk in the level of supervision applied,
we have not yet devised watertight measures of measuring the effectiveness of
the work that we have carried out, either in a quantitative or a qualitative sense.
The development of effective measures of evaluation is one of the areas that is
receiving very close and energetic, attention within the Service at the moment.
On page 33 we have listed some of our hopes for the future, and we
have acknowledged that it is essential in anything that we do that the needs of
the clients, the expectations of the community, and the needs of staff in carrying
out this dual role in a professional manner be encompassed. These plans require
very careful attention and presentation before they are accepted.
Finally we make the point that we have an enormous responsibility for
the training and support of staff to carry out punishment outside gaol'(i.e. is to
carry out the supervision for 12,000 of the 16,000 offenders for which the
Department of Corrective Services is responsible on any one day of the week).
Plans are currently afoot within the Department of Corrective Services
to properly link the training and development of all staff so that the best
resources and the intermingling of ideas of all staff elements in the Department
can come together.
It must be accepted that whatever direction our programme
developments take, if we seriously aim to effect some change within the
offenders whom we are supervising there is some degree of risk. I see our
responsibility as minimising that risk by developing proper guidelines, proper
processes of accountability and proper assessment of the offenders for inclusion
in the various programmes already available and to which we hope to move in
the future. That risk has to be minimised. That risk can be minimised and can
be justiﬁed if we are able to demonstrate both the economic and the‘social value
of the programmes which are offered by the members of the Probation and
Parole Service. -
  
PUBLIC ATTITUDES AND PUNISHMENT OUTSIDE GAOL.
Dr Don Weatherburn’,
Research Director, Judicial Commission of New South Wales.
Introduction
Community corrections in Australia generally, and in New South Wales,
in particular. seem to have fallen into a hole. Recently proclaimed amendments
to the N.S.W. Probation and Parole Act, for example, now establish a
presumption that non-parole periods, in the case, at least, of serious offences,
will be 75% of the aggregate sentence imposedl. This has occurred following
public furore over the early release of prisoners to community corrections under
the same Act. Considering that the original intention of the Act was to widen
the scope of post-release corrections, this latest development signals a sharp
reversal of legislative direction in sentencing. No similar change appears to have
occurred in relation to non-custodial community corrections such as community
service orders, In fact the form and scope of these orders has recently been made
more flexible-X In New South Wales, though, the use of these orders (as a
percentage of sentencing dispositions) has never risen above 3.50/04.
How has this occurred and what implications does it hold for the
punishment of offenders outside gaol? We ought to begin by reminding ourselves
that none of the extant forms of community corrections were introduced
primarily with the aim of enhancing the range of punishments outside gaol.
Parole was introduced (officially, at least) in recognition of the importance of
rehabilitation. The prospects of the latter were considered to be reduced by long
periods of imprisonment. Later ‘alternatives to prison’ were introduced in a
similar vein: to reduce the use of and costs associated with imprisonment. This
does not mean that these forms of community correction are not meant to be
or are not. in practice, onerous. Clearly they are. The point is rather that the
legislature simply capitalized upon whatever onerous qualities were possessed
by these options as a means of securing other social ends than the punishment
of offenders.
That any considerations other than punishment and deterrence should
figure prominently within the social response to what are perceived to be
criminal acts is anthropologically odd In Western society the growth of interest
in offender rehabilitation is an historically recent development which owes its
intellectual origins to the rise of positivist theories of social and individual
behaviour. Such theories are inimical to commonsense views of criminal
culpability founded upon the assumption of free choice, even though they have
sponsored the emergence of a vast bureaucracy of social intervention which we
now all take for granted. The communal desire for retribution, however, is not
easily displaced by recondite theories of human misbehaviour preaching
treatment rather than punishment, especially when that desire is accompanied
by anxiety over law and order It is for this reason that the juxtaposition of
rehabilitative with punishment aims in sentencing provides an inherently
unstable coalition of interests.
' The views expressed herein are entirely personal and are not necessarily those of the
CommiSSion. I would like to thank members of the staff ofthe Commission. however. for their
helpful comments on an earlier draft of this paper.
3 N.S.W. Probation and Parole (Serious Offences) .~lntendment Act 1987.
3 N.S.W. C'mntttitnity Serrice Orders (Auteur/tum”) Act 1986.
4 N.S.W. Bureau of Crime Statistics and Research publication: Court Statistics. I986. Table 2.3.
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This instability is reduced considerably when sentencers are dealing with
the less serious kinds of cases. Then the public demand for retribution is
attenuated and public tolerance for and judicial willingness to. pursue other
inconsistent but socially desirable ends is correspondingly greater. Thus it is that
the introduction of attendance and community service orders or periodic
detention aroused no great public concern. The legislature remained largely
silent as to the proper occasions of their use. The courts, which tend to share
the public view and the need to punish offenders or imprison them to protect
society5, tended to use them on offenders who would not have been given
custodial penalties anyway". As we move up the scale of perceived offence
seriousness the community demand for retribution begins to displace its concern
over such matters as the damaging effects of imprisonment, its cost and the
impact of imprisonment upon recidivism.
Such a pessimistic thesis must seem inconsistent with the continued
survival of post release community corrections in Australia long after the death
of the ‘rehabilitative ideal’. In the United States the loss of scholarly
commitment to the efficacy of treatment regimes in or outside the gaol7 was
followed by an abrupt resurgence of support for classical conceptions of
sentencing“. These developments are now well over a decade old, but parole
here, at least up until recently, persisted despite the loss of faith in
rehabilitation. It may be tempting to appeal to ﬁscal considerations in explaining
this phenomenon. Gaol is an expensive sanction, a fact well understood by those
who advise governments. But while the high cost of imprisonment provides an
incentive to any Government to promote community corrections, public support
for them is generally guided by less pragmatic, more emotional considerations.
The persistence of post-release community corrections in Australia, in
my view, derives in the main from the way in which Australian parole
legislation bound the unstable coalition of interests earlier referred to. The
simple expedient of allowing the courts complete freedom to specify a minimum
custodial period, while wholly inconsistent with the positivist theories
underlying parole", forestalled any dilution of punitive interests in the
sentencing process. In effect, the legislation governing parole left it to the courts
to decide the proper balance between the competing considerations of
punishment and rehabilitation. Following the decision of the High Court in
Power r The Queen") the courts effectively subordinated rehabilitation concerns
 
5 In fact the public seems to be more committed to the idea of punishing offenders and/or
imprisoning them to protect society than the courts. Compare the results in Table l of the
Australian Bureau of Statistics publication: Attitudes to Penalties/or Crime. October. 1980 with
the results in Table 6A ofthe Australian Law Reform Commission Publication: Sentencing of
I-‘etlera/ Offenders. Report No. IS lnterim. I980. Note. however. that the public seem far less
conﬁdent in deterrence as a primary sentencing aim than the courts.
a part. no. 14 and no. l5.
7 This may be dated from the seminal work of Lipton. D.. Martinson. R.. and Wilks, J. The
Eﬁi’ctii'ettesx al'C'tirreetional Treatment: .4 Surrev of Treatment Evaluation Studies. Praeger.
N.Y.. I975.
The best known exponent of neo-classicism is probably Andrew van Hirsch. see: ‘Doing Justice:
The Principle of Commensurate Deserts‘ in Sentencing. Gross, H.. and von Hirsch, A., (eds.)
‘Oxford University Press. New York. l98l.
.\'(’(’ Rinaldi. F,. Parole in Australia. Penology Monograph No. 5. A.N.U. Law School, April
I974. at 14. The general point is that. under a positivist scheme. prisoners should be released
when their likelihood of reolfending isjudged to be sufﬁciently low. A court ﬁxed non-parole
period would just interfere with this process.
’(1974) l3| CLR at 623.
x
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to those associated with the punisluncnt of oll‘enders. thereby completing the
compromise on the purposes of sentencing initiated by the legislature with the
introdttction of parole. '
One consequence of this was that. unlike most schemes in the United
States (which gave far greater emphasis to the importance of rehabilitation and.
accordingly. far greater power to Parole Boards) .-\ustralian parole schemes
depended less for their survival upon widespread public commitment to the
eﬁicacy attd importance of rehabilitation. Parole here had eﬁ'ectively been tacked
onto an essentially punitive conception of the sentence. lts advent had simply
shifted the punishment from the ‘head‘ sentence to the non-parole period. Public
acceptance of parole. then. was underwritten less by its putative penological
virtues than by the punishment which preceded it. Consequently the loss of faith
in rehabilitation may not have been in North America (though the abuses of
parole in the l'nited States no doubt hastened its departure from that country).
It is. easy to see. then. why the N.S.\\'. Prom/ion and Parole .~icl
generated the crisis that the loss of faith in rehabilitation failed to initiate. It
may seem to have introduced some worthwhile reforms. Remissions were
applied for the ﬁrst time to the minimum custodial period. This meant they at
least made a diﬂ'erence to the periods spent in custody by the majority of
prisoners and could. theoretically. be used as an incentive to good behaviour.
The system of release to community corrections was also changed. The Parole
Board‘s involvement in release decisions was restricted to prisoners serving
aggregate sentences of over three years. Its decisions. moreover. were subjected
to a number of ‘due process' safeguards. The ﬁrst change might have been
viewed as a welcome move toward more determinate sentencing. The second
could be said to import a degree of natural justice into the decision-making
process of the Parole Board.
The application of remissions to minimum periods. however. damaged
the implicit basis on which public acceptance of post-custodial corrections was
predicated. Judges and magistrates were asked to impose a ‘period before the
expiration of which [the prisoner] shall not be released‘ but at the moment of
its imposition the period was reduced under regulations to the Act by up‘to
one-third. It could be reduced still further by so-called earned remissibns during
the course of the sentence. Adverse judicial reaction to this arrangement was
entirely to be expected. as was adverse community reaction. In one fell swoop
the Act managed to turn parole into a signal of premature release from goal.
thereby ensuring that the odium of the latter became ﬁrmly attached to the
former. Whatever intrinsic merits lay in the idea of providing an opportunity
for earlier release into the community. the mechanisms chosen to achieve this
end simply had the etTect of discrediting it.
Consider. for instance. the justification given for applying remissions to
minimum periods. This was that remissions promoted prisoner rehabilitation
and were a useful prison management tool.‘1 The argument failed to capture
the public imagination and it is easy to see why. The appeal to the importance
of rehabilitation was desultory and came nearly twenty years too late. It would
have been better suited to justify the earlier American approach of abolishing
minimum periods altogether and placing the discretion to release in the hands
of the Parole Board. Instead. the Government downgraded the role played by
. .S‘u the letter to the .S'i't‘lner .llorning Hem/(l on 23rd July. 1984 by the. then. Attorney-General.
Mr Paul Landa. on the purposes ofthe remissions scheme. He states. in part. ‘. . . Remissions
granted to serving prisoners are universally recognised as a necessary part ofthe rehabilitation
process of otTenders. and a management tool for prison administrators.‘
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the Parole Board and promoted rehabilitation at a time when that doctrine was
intellectually moribund. The structural changes being made to the parole system
were thus in conﬂiCt with at least one leg of the justiﬁcation being advanced
for them. . ‘
The remissions-as-a-prison-management-tool argument might have
provided an alternative and more satisfactory basis for applying remissions to
minimum periods. This hadrbeen the basis of its successful introduction in other
Australian States such as Victoria. But the attenuation of punishment implied
by the reform called for the establishment of a credible relationship between
remission earnings and prison management. None was offered when the Act was
introduced. Instead of commencing with no remission entitlements and earning
or losing them on the basis of their behaviour during the progress of their
sentence, most prisoners commenced with large automatic entitlements and
proceeded to acquire more. I say ‘acquire’ because, from the outset, the
connection between innate behaviour or activity and remission entitlements was
decidely tenuous given the activities and industrial arrangements which
prevailed in New South Wales prisons at the time.
It must be admitted that it may be more natural to construe these things
in a more prosaic light. Some think that the so-called release on licence scheme
and the allegations of corruption associated with it, simply poisoned public
reaction to the notion of early release. Others consider that judges, made hostile
by the erosion of their power over actual minimum periods, set out (perhaps
with the collusion of an ignorant or politically motivated media) to thwart the
intentions of the Act. In support of this they point to evidence of the fact that
the courts violated their own sentencing principles in extending minimum
periods so as to offset remission entitlements.l2 On these arguments, then,
community acceptance of early release would have been less problematic, if not
actually assured, were it not for the occurrence of an unfortunate historical
accident and/or the determination of the courts to assert their will- over that of
the parliament.
I
In my view this explanation is inadequate. Public concern over early
release was heightened by the Jackson Release on Licence scheme. Some judges.
did endeavour to thwart the intentions of the Act by extending minimum
periods to offset remission entitlements. And the press were critical of the
remission provision of the Probation and Parole Act. But these things were only
symptoms of a crisis that was bound to occur with the introduction of the Act.
Surveys of public opinion four years before its introduction showed minimal
support for any facilitation of release to parole.l3 The truncation of minimum
periods brought about by regulations to the Act undercut what was left of this
support. Judicial complaints that the penalties they imposed were being eroded
by the Executive were accordingly newsworthy because they mirrored these
powerful pre-existing sensitivities. not because they induced them.
The Future of Community Corrections
Where does this place the future of community corrections in Australia?
One lesson of the N.S.W. Probation and Parole Act which is of general
application is that public support for the transfer of offenders into community
"3 see \chtthcrburn. D.. Appellate Revicw. Judicial Discretion and the Determination of
Minimum Pcriods‘. .»l./\'.Z. Journal ofCriminology. Vol. [8. No. 4. I985. pp. 272—273.
'3 .m' the Australian Law Reform Commission Report: Sen/encing ofFedera/ Offenders. lntcrim
Report No. 15. 1980. p. l8}. .
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corrections is a particularly fragile thing. event after twenty years of parole.
Much depends for its success on the issues of principle which are seen to
underlie the transfer and on the perceived character of the community
corrections scheme to which offenders are sent. If the latter is structured and
publicly presented in a fashion which appears lenient. then (in the absence of
demonstrable social beneﬁts ﬂowing from this leniency) public support for
community corrections will. to that extent. depend more heavily on the
punishment functions of the custodial period. Once this state of affairs is
reached. any perceived interference in the punitive component ofthe sentence
is bound to induce a crisis of public conﬁdence in sentencing as a whole.
To acknowledge this is not to deny that from the vantage-point of the
prisoner all forms of post-release conditional liberty are just extensions of
punishment outside gaol. Though it may be an experience intended for their
ultimate beneﬁt. most parolees probably never see the terms of a conditional
release as anything but an imposition. the ideology of rehabilitation
notwithstanding. Those who have worked in the ﬁeld will be the ﬁrst to point
to the phenomenon of prisoners electing to refuse parole in order to gain later
unconditional release. Likewise. there are always to be found numbers of
individuals who breach parole. risking imprisonment for the sake of regaining
what might seem to be minor civil freedoms. Clearly some periods of
conditional liberty are more onerous for some offenders than prison. The
problem is that the original justiﬁcation for all this no longer attracts broad
public or academic support.
Of course this loss of faith in rehabilitation may only be a transient thing
but. if we accept that ther are other good reasons for limiting the use of
imprisonment. (e.g.. minimizing the damage done to people by it or reducing
its costs) the question which arises is whether we should persevere with post-
release custodial corrections at all. The alternative is to abolish parole and
expand the range of non-custodial options. trading on our knowledge that. if
they are made punitive enough. there is some chance of diverting offenders away
from the ‘front-door‘ of gaol instead of its ‘back-door‘. The attraction of such
an approach is that. instead of trying to reduce the use of prison through
legislative structures predicated upon the pursuit of inconsistent sentencing
goals. we simply provide non-custodial vehicles congenial to the one dominan
t
goal of punishment.
This son ofthinking no doubt lies behind the wave of interest now being
shown in new sanctions such as home detention. curfews and offende
r
surveillance. both here and in the United States.” These options are being
touted as cost-effective 'fronbend' alternatives to prison despite the weight of
evidence that such alternatives tend only to be netwidening (i.e.. to be use
d
upon those who would not have received a prison sentence anyway).l5 T
o be
fair. there may be some justiﬁcation for this. Most empirical studies which
purport to show netwidening effects do so by examining the correlation
over
time between imprisonment rates and the usage rate of the new alternatives.I6
-' m. for e\ample. Ill‘Hlt' (‘un/unvm'm: .ln [ﬁrm/ring .S'une/inn in 1/10 FRI/(VIII (‘riminu/ .luslit‘c
.Sjwit'ui, The [ﬁtted States Federal Judicial Center. Hot‘er. P.. .\lierhoefcr. 8.. Washington DC".
lw'.
‘ For a thrill] reyieu of Australian research on this issue sec Polk. K.. ‘Deinstitutionalisation:
A Description and Assessment‘ in .S't'n/wit'inu in .lusIru/itl. Potas. 1.. led.) Australian Institute
or ('riminology Seminar Proceedings X0. 13. [987. pp. 247—265.
' u. than. .l.. and Zdenkmyski. 0.. 'Just .—\lternatives—Part l: Trends and Issues in the
l)einstitutionuli/ation of l’unishment‘. .lXZ .luuruu/ ul'('rimiunluc{r. June 1986. 19. pp. 67—90.
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The underlying argument is that if these alternatives divert offenders from
custody an inverse correlation should be found. This implication follows.
however. only when we assume that offenders arrive for disposition at a rate
which is constant.” No evidence to support this assumption is usually offered.”
Supporters of the new options might also point to the fact that options
such as home detention. offender surveillance. and curfew may be made much
more punitive than. for example. community service orders. This arouses the
suspicion that they may be more likely to be used in relation to offenders who
would otherwise have gone to gaol. The matter is obviously an empirical one
but is not simply a question of whether these options would be used on those
who would have otherwise gone to gaol. Suppose that the sanction for (say) a
breach of home detention order is some form of imprisonment and that home
detention orders are used in varying rates on offenders who would (Group A)
and on offenders who would not (Group B) have gone to gaol. The result may
still be a nett increase in the number of incarcerated persons. The rate of entry
into prison of those who breach in Group 8 might be sufficient to offset the
reduction in prison numbers due to those who do not breach in Group A.
The general scheme of Sentencing
The complexities of custodial diversion. however. should not distract
attention from the broader considerations which are at issue. The impact on
imprisonment rates of introducing more punitive non-custodial sanctions muSt
be set against the importance of ensuring that those sanctions ﬁt sensibly within
the general scheme of dispositions. If we are to move away from what Gross
and von Hirschl9 refer to as the ‘personalized sentence” toward a regime of
sentencing founded primarily on 'just deserts‘. considerations of parity mandate
an hierarchical scheme of dispositions. Otherwise it is impossible to proportion
the punishment to the seriousness of the crime Yet as Fox and Frieberg point
out -" it is difficult to construct any sanction hierarchy out of the array of
different dispositions now available to sentencers They represent a muddle of
sentencing alternatiyes of confused or unstated application directed toward
conflicting penological ends. This predicament would only be compounded with
the provision of new dipositional categories. even if sanctions within them could
be hierarchically arranged.
-\n alternative might be to reassess the split system of sentencing now
in existence and take deliberate advantage of the fact that conditional release.
though it may not haye any rehabilitative impact. has always been seen by
offenders as punishment outside gaol Non-custodial sanctions. treated as the
post--release stage of a two-stage penaltx. could then more easily be brought in
to play within the hierarchical framework of sanctions required by the
philosophy ofjust deserts. Under such a scheme there15 no reason not to permit
conditional release to form a fixed or nearly ﬁxed proportion of the sentence.
" Suppose that the rate at which offenders arriving for disposition was increasing for some reason.
such as higher crime rates. Even if a higher proportion of these offenders were being sent to
community corrections instead of gaol. the drop in the imprisonment rate wrought by this
change in sentencing policy could be more than offset by the absolute increase in offenders
going to gaol who were not diverted.
'~‘ For an example of this problem see Chan and Zdenkowski op. cit. (l6).
'“ .s‘t't' Gross. H.. and von Hirsch. .-\.. Sentencing. Chapter 2. Oxford University Press. l98l.
3" .vu' Freiberg. ,-\.. and. Fox. R.. ‘Sentencing Structures and Sanction Hierarchies‘. Criminal Lair
Journal. Vol. 10. No. 4. August. I986.
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This wottld then also help to remove a common source of sentencing disparity
iii the length of custodial periods relative to that ol' the aggregate sentence.
Moreover. it‘ the form of conditional release was more rccognizably onerous.
the ‘hcad~ sentence would cease to play the somewhat nominal role in sentencing
it presently plays, ‘
This last tact is ot tttorc than cosmetic signiﬁcance. Once the non-
custodial component ot a sentence is seen to assume a punitive function. the
punishment burden carried by the Custodial portion may become less important.
This may provide a tttore congenial environment in which to seek a shortening
ot‘custodial pcti.ods Thete is it ntust be admitted an unmistakeable irony in
supposing that a tnore pttnitiyc philosophy 0t sentencing may result in less use
ot imprisonment. Strengthened community corrections sanctions however may
be the only circumstance in which we will see a reduction in periods of
imprisonment. Appeals to the importance of rehabilitation are unlikely to
succeed while the doctrine lacks credibility Appeals to the injurious effects of
incarceration on oﬁenders or the cost ot maintaining the prison system run up
against public demands tor the punishment ot oﬁenders.
This leaves two important issues to be dealt with in conclusion. The ﬁrst
concerns the form of conditional release in any split system of sentencing
created in lieu of parole. l have deliberately refrained from any, attempt to
evaluate the relative merits of diﬁ‘erent tbrms of community correction. Some
involve questions of cost or technology which are still unsettled Others involve
issues ot civil liberties which deserve tull discussion on theit own. It should be‘
clear. howeve1. that the sorts ot obligations and constraints which are currently
imposed within evisting probation and parole orders are insuﬁicient to place
post--release community corrections 011 a punishment footing. More stringent
(though not necessarily longer) obligations and constraints could still be set with
due regard to the oﬂender5 needs and concerns.
It should also be clear that the kind of 'mi\ and match‘ approach to
penalty reform recently adopted by Victoria-' will also present problems If
sentencers can choose front an array of post--release punitive alternatives to
conjoin with imprisonment. the problem of a sanction hierarchy will simply
reappear. There will be no way of determining whether. for example. a sentence
ot‘six months imprisonment coupled with six months home detention is worse
than a sentence of eight months detention and four months of curfew or
attendance centre orders. Nor do I think that the possibility of establishing
psychologically derived penalty equivalence scales offers a solution to this
problem}: They would only work if. sentencers were willing to sacriﬁce a
discretion to form their own views concerning the relative onerousness of
dispositions differing in quantum and type for the sake of using some
mathematical scale. This seems scarcely likely. .
Public Attitudes
The second point of importance is this. Much of‘the preceding analysis
depends heavily on the assumption that the Australian public are fairly punitive
in their attitudes to crime and criminals. This may seem an unduly grim
assumption about our nature to make notwithstanding the survey results which
support it}? Psychologists will. no doubt. be tempted to remind me of all those
'? m the Victorian P1”11/110 1111(1.‘.'S'171111)111esAct (as amended) l985 s. 28. See also the Victorian
.St’lllgt’IICIII? (11111111111171‘015111$1011 Pupet —\pril I987 pp.69-70.
11-p.111.1l_1p.5. .
" .11111111/1‘: 11- Pena/110$ 1111' (111110 op. cit. l5).
 All
studies which yin In shnw that the more iulnrutalinu a pcrsnu is given about annlli'udct'. the less punitive they become towards him nr her. ('rimiunlntzisls willprobably want In deny that there is any single public attitude on any issue.‘tlli‘cluu‘. Ihc scuti‘ucitu: nl'nllcudcrs. :\nd pcnnlntzisls will want to point out thatwestern cnnntrics such as llnlland adopt a far less retributive approach In thetreatment nl'nllcuders so there is un rcasnu why we couldn't. I shall concludewith a brief rcspnusc In these issues.
l'hc public may feel less punitive Inward nllcudcrs about whom theykumv iunrc. Survey results certainly support this proposition. 'l'hc ualurc ofpublic reporting on crime and criminals. hnwcvcr, prcvcuts routine acquisitionnl'thc knowledge required to feel less punitive. .i\usIra|ian media reporting andcnuuucutary abnut crime and criminals is still often quite infantile anduniulnrlucd cnutparcd (say) to its character in the area of economic andindustrial reporting. I suspect that the disparity in treatment of the issuesprobably rcllccls dillcrcnecs in levels of public understanding of these things:\\‘hatcvcr the explanation. though. governmental initiatives in sentencing areconditioned. not In the tranquil vicissitudes of public emotion manifest insurvey results but to their more Ilnrid outbursts in the wake of crime crises andtragedies." l‘his is a sad fact and one which we should all work towardchanging. It remains a fact. nonetheless. and must be taken into account in anyt‘urrt'nl assessmcnt of the prospects ol‘scnlcnciug reform.
The second criticism of my arguments is uore germane. It is true thatthere is no hotnogcnous set of public beliefs about sentencing. though theevidence we have suggests greater uniformity than one might have beenexpected.” Attitudes to sentencing issues will always vary between individualsand within individuals over time. To talk about ‘public attitudes‘, as if theywere some homogenous set. however. is more a matter of convenience than amatter of necessity. I could have said “that cluster of public attitudes which isdecisive to the sticcess of any sentencing reform relating to communitycorrections‘ without injury to the surrounding argument. (‘ritics may ask howthese would ever to be identified on an a priori basis. This task I leave to thepolitical scientist. The important point is that a public reaction in one form oranother conditions the outcome of most efforts at law reform. I have offeredsome speculations relating sentencing law-reform to such reactions. Otherspeculative possibilities are always open.
I turn. then. to the ﬁnal point at issue. l’cnologists are undoubtedlycorrect in their description of the cultural differences between places such asHolland and Australia. The implications of this for our penal policy are lessobvious. Given the right social climate in Australia any kind of criminal lawreform is possible. The present climate is none too congenial for sentencingpolicies which are or can be construed as being lenient toward offenders. l havebased my arguments upon this fact. 1 cannot offer any general explanation forit. other than to suggest that it may be related to the general level of economicinsecurity. Still. it is worth noting that public attitudes towards sentencing policyto not divide along party lines.26 A change of g0vernment is therefore unlikely\
3‘ .-\ fact often overlooked in academic discussions ofthe issue. sec. for example. Riley. P.. andRose. \'.. 'Public vs Elite Opinion On Correctional Reform: lmplications for Social Policy'.Journal ot'('riminu/ Justice. Vol. 8. pp. 345—356. U980).
1‘ vt‘t'. for example. the Australian lnstitutc of Criminology Bulletin. Trunk and Issues in ("rimc(l/It/ ('rimiitu/luv/ice: No. 4. [low [/10 public secs scnloncing.’ an Australian stirrer. .-\pri|. 1957.tpartic. Table I)
I'll/(l. p. 4.
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 PRESENTATION OF PAPER
Dr Don Weatherbum
My role at this seminar is to provide a community perspective on punishment
outside gaol. I know that some of you seeing me listed in this capacity will be
wondering what special claim I can make to speak on behalf ofthe community.
so perhaps I should assure you that I do not purport to speak on behalf of the
community so much as to speculate on its views as to punishment outside gaol.
So far as I can see, and perhaps it is overdramatic, it seems to me that
community corrections in Australia and particularly in New South Wales are
in a mess. My paper says they have ‘fallen into a hole’. I think that is evidenced,
for example, by the fact that last year in New South Wales the Probation and
Parole Act was amended to establish a presumption that non-parole periods in
the case of serious offences would be set at 75% of the length of the aggregate
sentence and there is presently talk of extending this kind of arrangement to
all offences. The effect of this is to Significantly reduce the period spent on
conditional release, and these developments for that reason represent signiﬁcant
steps towards the dcfaclo abolition of parole. By itself, this may be no bad
'thing. but the fact is. and it is worth remembering, just four years ago the
Probation and Parole Act was introduced with the brave intention of actually
widening the scope for community corrections—for punishment outside gaol.
This legislative pirouette has not come about because the community or the
legislators suddenly lost faith in rehabilitation. Those of you from New South
Wales will be familiar with the fact that it came about because of community
disquiet over what appeared to be the amelioration of punishment for serious
or persistent offending. Policy on post-release community corrections, to that
extent. has been chasing policy on imprisonment.
Things are a little better in the ﬁeld of community corrections conceived
of as ‘alternative’ to gaol. Attendance centre orders I know have recently been
added to the stock of non-custodial sanctions conceived of as alternatives, but
the fact of the matter is that community service orders themselves have never
risen above 3.4% of dispositions handed down by the courts. In any event it
would seem that these sorts of options, by and large, are not used in substitution
for imprisonment so much as other sorts of orders such as ﬁnes or bonds that
sentencers might have handed down.
There is some reason for questioning the methodology which has been
employed by studies claiming evidence that these non-custodial sanctions are
used as alternatives not for custodial sanctions but for other non-custodial
sanctions and l have detailed those reasons on page 41. The important point
though is that. whether or not one clings to that or accepts that kind of evidence,
non-custodial sanctions are not making great inroads into the use of sentencing
dispositions by judges and magistrates. I think for that reason it is fair to say
that community corrections have either become or are becoming increasingly
insigniﬁcant in the array of sanctions for crime. As soon as I say that I am sure
I will be reminded that there is an ever growing number of people actually on
community corrections. There is no doubt that there has been a huge increase
in the number of people subject to some form of non-custodial order. By and
large. though. that growth has come about because of, or as a by-product of,
the number of people being sent to gaol in the ﬁrst place. As you increase the
number which is sent to gaol automatically at a later date you increase the
number of people subject to some sort of community correction order, so that
kind of change is not so much an endorsement of community corrections per
se but is an unintended consequence of using gaol sentences more frequently.
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Another factor, of course, is that we have spent a large amount of money
over the last three years in policing and some of it has been effective. There
are larger numbers of drug offenders coming before the courts and for that
reason alone you would expect to see a greater number of people being placed
on custodial and non-custodial sanctions.
The important point is the relative frequency of things like periodic
detention and community service orders remains low, the periods available to
be served on community corrections are getting shorter and, so far as I am
concerned, the philosophy behind community corrections is getting more and
more obscure. I think for this reason it is fair to describe community corrections
in New South Wales as virtually moribund. The interesting question is why this
should be so. After all the ﬁscal pressure on governments to reduce the use of
imprisonment, to ﬁnd ways of punishing people outside gaol certainly has not
lessened. I think Paul Keating has seen to that in the last budget. Although
nobody seems to have much faith in rehabilitation anymore most people would
probably still consider that long prison sentences provide no greater deterrent
effect than short prison sentences and I doubt that anybody denies the
destructive effects of imprisonment on people who are sent there.
Why should it be that there seems to be a growth in public support for
the use of imprisonment, or why there should be a loss of faith in community
corrections? The explanations I gave in my paper for this state of affairs differed
for what I call post-release community corrections and those corrections that
are conceived of as alternatives to gaol. So I should deal with them separately.
One of the main obstacles to the use of alternatives to custody for
violence or for persistent offenders is that those options are not seen as being
punitive enough; either by the community or by large sections of the judiciary.
Options such as community service orders were not originally introduced as
punishment. They were introduced as a means of reducing the costs of and
problems said to be associated with the use of imprisonment. That is not to
deny that they are onerous but the point is that the legislation introducing them
(if you go and have a look at the second reading speeches) simply trades on
this fact as a means of securing other social ends, such as reducing the use of
imprisonment.
I think most people can be made to feel concern about issues such as
the burgeoning cost of gaol or its limited effect as a deterrent, or the damage it
does to those imprisoned but only lfeither their demands for punishment are
already met or are, because of the nature of the offence or the nature of the
offender, strongly attenuated. The social objectives behind alternatives to
custody cut less and less ice as the offence becomes more serious or the offender
becomes seemingly more recalcitrant. The retributive demands of the
community in these cases easily displace its concerns over the financial and
human costs of imprisonment. If the legislature or the courts are perceived to
be ignoring or failing adequately to meet these demands the result is an erosion
of public faith in sentencing which the press can then easily turn into a law and
order crisis. _
By and large, and it is sheer speculation despite my position, judicial
officers are very sensitive to this fact. Many of them would see the subordination
of punishment to other aims in sentencing as undermining public respect for
the criminal law. I think the inevitable consequence of this is that alternatives
to custody are pushed to the margins of case seriousness or in other words to
those cases in which a custodial sentence is unlikely anyway.
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The situation is somewhat different for post-release community
corrections. Australian parole schemes, unlike their American counterparts,
sidestep the problem of reconciling demands for punishment with those for the
rehabilitation of offenders, and they do it by the simple expedient of allowing
judges and magistrates to specify a non-parole period. This is what I could call
a ‘two bob each way’ solution, and meantthat public support for parole was
underwritten not by community faith in rehabilitation but because punishment
was imposed as a down payment on conditional release. That, in my view, is
why public faith in sentencing partially collapsed in the wake of the Probation
and Parole Act. The automatic application of remissions to minimum periods
effectively short-changed public expectations of punishment. '
Now, in saying this I do not wish to be understood as saying that
offenders should be treated more harshly. My point is simply that public
resistance to the Probation and Parole Act stems from a perception that
offenders were not getting the punishment that they deserved. Of course, other
explanations of public resistance. to those phenomena can be offered. It is
tempting to blame the media or some sections of the judiciary. The media for
their bitter and outspoken criticism of early release. The judiciary because, as
it is well known, non-parole periods in the wake of the Probation and Parole
Act were extended. It might also be tempting to blame the scandal surrounding
the Jackson ‘release on licence’ scheme. I have dealt with those issues, I will
not say solved those problems, on page 40 and I will not go into them now
other than to note that I do not think that they provide an adequate explanation
of public resistance to the Act.
A critical question is where do we go from here? I have argued that
punishment and containment are the dominant concerns of the public and
judicial officers in the sentencing of serious or persistent offenders and this is
hardly a novel idea. It suggests to me if we want shorter prison terms or less
use of imprisonment, we may have to make alternatives to gaol a lot tougher
than they are and I say that in full acknowledgement of the fact that they are
not easy now. However, I think that instead of trying to justify them by appeal
to utilitarian considerations such as rehabilitation or the reduction in prison
overcrowding perhaps we might make explicit something which Glenice
Hancock has pointed out, and prisoners have always known: that conditional
liberty, in whatever form it presents itself and no matter what higher interests
it is said to serve is just an extension of punishment outside gaol. If we took
hold of this fact instead of simply trading on it in pursuit of other social ends
then non-custodial sanctions might be taken more seriously by the public and
by judicial officers. I do not doubt for a moment that will raise in some minds
the spectre of a State progressively restricting the freedom of more and more
of its citizens, but in my view this risk is far more acute when conditional
release appears innocuous and is sold to the public as a measure taken in the
best interest of the offender.
The conclusion of my paper on pages 43 to 45 takes up two remaining
issues. I will not deal with them in detail. One concerns, with respect to Judge
Harvey Cooper, the importance of avoiding endless elaboration of community
punishments. In saying this, I do not mean to rule out any appraisal of any
forms of punishment outside gaol such as home detention and so on. A point
I made on page 43 is that there are dangers in simply adding these sanctions
to the stock of those which exist already. I apologise for not taking up a detailed
discussion on them but I think they raise questions of costs and efficacy and
civil liberties that ought to be dealt with separately.
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BLf'oic ﬁnishing I want to addiess mV remaiks to those of vou.
paitieulaer Nigel Stoneman who think I might haVc taken too simplistic 01
too dim a VieVV of public and judicial officer attitudes to penalties for crime.
Tluoughout the paper I haVe diaVV11 mV' conclusions on these attitudes from four
5111VeVs Liust in case Vou thought this was all speculation). Two of these
including one examining iudicial of’ﬁcer attitudes are ieportcd in the Australian
Law Reform Commissions Rep01t on The Suneming 0] Federal Oﬂendms
(I‘ISO Iiitciim Rep011 15) The third was the -\ustralian Bureau of Statistics
SuerV on attitudes for penalties to eiime conducted in 1980. and the last was
the recent suerV conducted bV McNai1'-\ndeison f01 the Australian Institute
of Criminology
The earlier communitV' surVeV's tend to support the proposition that the
dominant concern of the public is for the punishment and containment of
offenders. and all of them showed strong support for the use of imprisonment
in relation to propertV 01' Violence offenders. but there are three responses that
might be made to those results which I have a bit tendentiously placed in the
mouths of psychologists. sociologists and criminologists. I should acknowledge
that mV' training is in the ﬁrst of those disciplines so I am tarring myself with
one of these brushes. Psychologists I think are inclined to appeal to all those
studies which go to show that the more that people know about offenders the
more lenient theV' feel towards them-My criticism of this point issimply that
it is true but of little 1'eIeVance in assessing the prospects for sentencing reform
for reasons I inVite you to read on page 44. '
The second response is to note that there is no homogeneous set of
communitV' attitudes on sentencing. I have carried on as if there is. The
community is obViouslV divided on the subject. My short comment on that is
that if V'ou haVe a look at those surVeVs you will see that that is true. but there
is 0VerVVhelming public support for the views that I have based my arguments
on.
And the last response is more a kind of cross cultural plea than it is an
argument. I think it is one VVe VVere perhaps more familiar with in those heady
daVs of the eaer 19705 and that is that there15 no need to be quite so punitive
as we are tOVVards offenders. There are other countries like Holland which do
not adopt that kind of reaction. I am afraid all I can do here is agree. I do not
think there is anV' particular social gain to be had from locking people up as
long as we do. The real issue here is whether we can induce the required change
in cultural attitudes to crime simply by weakening the sanctions that are pended.
I do not think that we can.
 W
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CHAIRMAN
I should' like to endorse what Dr Weatherburn has had to say about the
desirability 'of greater use of these alternatives. One problem in relation to them,
and I have mentioned it at one of these seminars before, flows from our Federal
structure. The New South Wales criminal courts cannot give community service
orders or week-end detention to Commonwealth offenders. One class of offender
peculiarly appropriate for such punishment is the dole bludger. They only rarely
are such as to justify a continuous consecutive term of imprisonment but quite
frequently the criminality is of such dimensions as to indicate that some
punitive consequence should follow. Those two options would be very valuable
if we could use them. There was a case not long ago in my court where we were
fortunate that a community spirited Roman Catholic priest from the Blue
Mountains was prepared himself to provide informal community service
supervision for the period ofa bond which we made conditional on submission
to his requirements. That is a very unsatisfactory ad hoc way of having to deal
with these problems. It is to be hoped that, notwithstanding the difﬁculties of
Federalism. we may be able to overcome that particular hiatus. '
Another aspect of weekend detention is that is is still based upon the
concept of the Great Australian Weekend. We assume that prisoners have
Saturdays and Sundays off and that they can go to gaol on those days. We totally
lose sight of the fact that many of those who come before the criminal courts
are shift workers. and the need to be available to work on Saturdays and
Sundays quite often rules out that option. There is much to be said, and I hope
this is under consideration. for periodic detention being spread and being able .
to be served by prisoners with due regard to their ei’nplOyment requirements.
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DISCUSSION PAPER 1.
The Children of Prisoners Support Group
FAMILIES OF PRIISONERS:
THE HIDDEN VICTIMS OF CRIME.
When offenders are sentenced two sets of people are punished:
the man or
woman imprisoned and the family outside. The children and famili
es of
prisoners also do time, often in circumstances that can be harder
to experience
that the prison sentence served by the prisoner inside.
Children of prisoners comprise a sizeable, though hidden section
of our
community. It is estimated that on any given day 2 000 children have
a parent
in prison in N.S.W.; yearly at least 7 000 children are in this situation.
The
prison, legal, welfare, and education systems tend to overlook the specia
l and
speciﬁc needs of these children. This public systematic neglect has incr
eased
the material disruption and emotional distress children suffer when a par
ent is
suddenly and involuntarily removed from their lives. Parental impriso
nment is
usually a traumatic experience for children, with an emoti
onal impact
comparable to that experienced through parental desertion or deat
h.
Many variables influence how children are affected by parental
imprisonment. Some are rooted in the children’s individual histories, o
thers are
embedded in the structures and processes of the prison,
legal, and welfare
systems.
Little government assistance is made available to help parents provide
adequate care and support for children in this situation. The
parent on the
outside is all too often left to struggle through alone. These famili
es are in a
state of protracted crises. The crucial importance of maintain
ing relationships
between imprisoned parents and their children is clear. Howeve
r many aspects
of the prison system, such as visiting facilities and times, the tense e
nvironment
surrounding prison visiting and the lack of privacy and opportunity for
parents
to be at ease with their children on visits, and the time and
expense involved
in getting to the prison when most prisons are located in areas not well
serviced;
if at all, by public transport.
Outside carers for prisoners’ children, mostly women, receive little
emotional or practical support to help with their heavy legal, ﬁnanc
ial and
emotional burdens.
Families outside have to negotiate Byzantine penal, welfare and
legal
bureaucracies. Imprisonment of the parent who has been the major. breadw
inner
in the family creates an especially disadvantaged group of welfare dependant
s—
they are the one group of single parents forced by the State into econ
omic
dependence on the State. This dependence is accompanied by all
the implicit
punishment that accompanies that position in our society: poverty, st
igma,
formal policing of their activities.
Families of prisoners have classically been the ‘Hidden Victims’ of both
crime and of ad hoc penal policy decisions. However the clearly evidenc
ed social
inequalities that are associated with imprisonment rates mean that fa
milies of
prisoners are especially disadvantaged in making their voice heard i
n any
current penal discussions.
 PRESENTATION OF PAPER
- Ann Aungles
Children of Prisoners Support Group
I belong to the Children of Prisoners Support Group. In our paper we pointed
out that the families of prisoners are very invisible in any penal policy decision
making or in deciding any questions in 'the administration of penal policies.
One potential policy change that each of the speakers have touched on is the
introduction of home imprisonment and electronic surveillance. I would like to
convey some of the ideas we have been discussing in the Children of Prisoners
Support Group. I want to emphasise that this is not our ﬁnal policy position
but that these are some of the issues that need to be raised in relation-to home
imprisonment from the point of view of families 'of prisoners. Judge Cooper,
in discussing our paper, tended to put us together with victimsof crime and- to
say: ‘Well, therefore it looks as if home imprisonment would be a good
alternative to imprisonment’. One of our concerns 'is that the very obvious
disadvantages of imprisOnment to families of prisoners, i.e. the problems of
visiting, the problems of being without a breadwinner, the problems of
maintaining family relationships particularly between children and prisoners,
can then be used as a strong argument to mask sOme really serious issues in
relation to home imprisonment which we think need to be considered in relation
to children of prisoners. ‘
I. That imprisonment within the home can impose, particularly in
periods of unemployment, potentially explosive forms of stress within
the family especially if there is a 24 hour curfew in the hOme, or the
kind of curfew which would go beyond what would usually be seen
as normal for family interaction.
2: There is a great deal of discussion from probation and parole ofﬁcers
on one particular stress coming out of a contradiction inherent in their
work. On one hand they are expected to be both caring or supporting
towards the person on parole, on the other hand they must control-
that person. If the prisoner is imprisoned in the home we would
expect that contradiction to be a particularly severe experience for. the
parents or partner of the prisoner. ~ »
3. In the South Australian home detention programme one family
member has to sign a contract agreeing to take some responsibility
for controlling the prisoner. We believe that this would'pose particular
stressful contradictions on the family.
4. Malcolm Feiner from Victoria, cited in the Law Reform Commission
paper last year, pointed out another potential form of'stress in home
detention. Families who actually decide not to sign the contract that
allows the prisoner out on home imprisonment then have to face the
idea that that prisoner is actually going to come out eventually and
face them with that decision.
5. There is a concern about the potential increase in the numbers of
families punished by imprisonment. The phenomena of net widening
' and feedback loops that affect other alternatives to imprisonment
could result in a greater number of children having a parent
imprisoned. ~
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Finally, and maybe this is a slightly. more frivolous consideration
following on from that concern, one of the seemingly constant themes of
imprisonment debates is the ‘capacity led argument’—the more prisons you
have, the more prisoners you have. Within the framework of this ‘capacity led
argument’, if every home can be a prison what does this mean for the future of
imprisonment rates? ,
  
D)
A further psychological blow to rational supervision and punishment
occurs when there are delays in the court system. It is possible for an offender
to be gaoled for old offences after undergoing a satisfactory period
of
community supervision for many months and often years. If the offender was
contrite and keeping the peace did we really have to insist on further
punishment?
Strategies and Objectives
The correctional system outlined by Judge Cooper (page ll) provides
for a government to make laws, a judiciary to impose penalties in accordance
with those laws and an administration to carry out the penalties or punishments.
A problem with transferring the legal viewpoint in isolation to the actual
situation in which the laws have to be implemented is that we can confuse
strategies with objectives: If we look at the criminal justice system as a whole
the community’s objective is to maintain law and order and to resolve problems
caused by criminal behaviour in the most effective manner. Punishment is only
one strategy by which we attempt to do this For example, we attempt to distract
offenders by offering alternative activities, we treat underlying problems, we.
mediate between offender and victim, we forgive and accept apologies without
formal punishment.
The adversarial legal system often locks us into punishment and excludes
many useful restorative measures which can be undertaken in the commu
nity.
It is well to remember. that victims of crime are not well served by the pre-
occupation of the criminal justice system with punishment of the offenders
z.
Disapproval as a Community Punishment
The Association would argue in relation to Judge Cooper’s comment
s
(on page 18) concerning the principal classes of punishment that the
re are at
least ﬁve if we include ‘disapproval’. Disapproval can be express
ed in many
ways ranging from a stoney stare and being ‘sent to Coventry’ to a good dos
e
of ‘tongue ﬂagellation’. It is an often used but greatly underrated strategy
for
curbing criminal behaviour. In oriental cultures the loss of face caused
by
disapproval by family. employers or the local community can be de
vastating to
the individual. In Aboriginal cultures there is the notion of serious offen
ders
being isolated and sung to death.
Harnessing the power of disapproval in the modern Australian culture
has problems and the absence of disapproval can have profound effects on t
he
outcome of all correctional programmes and punishments. Consider fo
r example
the cases of marijuana users and drinking drivers in recent decad
es. If an
offender has family friends and subculture who approve of his action rega
rdless
of the law. an offender may simply view his or her punishment as being
victimisation or bad luck. The big city environment also means that an offender
may attend court miles from home and then return under c
ommunity
supervision to an anonymous situation whereby disapproval is only
expressed,
if at all. by the prdbation ofﬁcer.
The skills of disapproval probably warrant further examination.
 
3 See. for example. Robert Elias. The Politics ql'lr'ictimimlion. O.U.P. 1986. pps l7
2-l9l.
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After-Care Supervision. A Question Mark
Individually probation and parole oﬂicers carry out much constructive
work in pursuit of after-care supervision. However, it must be asked whether
the programme itself is soundly based and cost effective. Much supervision is
devoted to routine accountability checks. Could those ofﬁcers spend their time
more productively?
By 1979 this Association and the Probation and Parole Service were
ﬁrmly in favour of abolishing the parole system in favour of shorter determinate
sentences with after-care assistance designed to resettle the offender in the
community rather than punish him or her further. Supervision has been defined
by Hancock and Broughton as punishment. However, supervision ceases when
the original prison remission date is reached or‘when it is deemed by the
authorities that the parolee or after-care probationer has satisfactorily re-settled
into the community. Therefore resettlement is an objective which takes primacy
over punishment. The following questions come to mind.
(a) If the non-parole period is the minimum period of imprisonment, a
punishment, set by the courts as necessary,to deter the offender, why
do we need to punish him or her on release into the community?
(b) If we want the oﬁender to resettle into the community in a law-
abiding manner why not concentrate scarce resources at the time of
release to give the offender a running start. Better welfare assistance,
hostels, education and vocational training as suggested by Judge
Cooper (page 17) could then be made available3. (A comprehensive
coverage of planned release is contained in John Braithwaite’s Prisons
Education and Work 1980.) -
The answers to these questions may be answered to some extent by Don
Weatherburn’s earthy opener that;
“Community Corrections ..... seem to have fallen into a hole” (page37) and his grave conclusion:
“that a large section of the Australian public is ﬁrmly wedded to the
idea of punishing offenders by putting them in gaol”. (page 45). -
His comprehensive coverage of issuesbetween these statements gives
cold comfort for proponents of community corrections and yet there would still
appear to be cause for some optimism.
The bottom line in recent decades has been the huge cost of
imprisonment which must cause any g0vernment to take a greater interest in
non-custodial measures. A variable factor has been public opinion which has
shown amazing tolerance towards various sentencing practices. It would appear
that public opinion can be a powerful ally for reform as well as reaction when .
we consider the Jamie Partlic incident and ﬁne defaulters and Aboriginal Deaths
in Custody Inquiry.
Effectiveness and Improvement
The Association supports those measures set out by Hancock and
Broughton on pages 31-32 aimed at improving community corrections. There
will always be scope to argue over the details and it should be borne in mind
that accountability does not necessarily guarantee effectiveness.
 
3 Ropnrl (zl'I/m Royal Commission into New Soul/1 Wales Prisons. Chaired by Mr Justice Nagle.
1978. p. 370.
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Some difficulty is had in respect of the notions of a total ‘correctional
package’ and being ‘mobile between the two locations of supervision’ (i.e. prison
and community Hancock and Broughton pages 28—29). This would appear to
be a largely prison oriented rationale based on after-care supervison. It cannot
be said that the total offender population is mobile in such a way. Many
offenders come direct from court and never go to gaol and others go to gaol
and never appear on community supervison programmes. Nevertheless the
association fully supports the breaking down of counter-productive barriers and
provision of training. The whole criminal justice system needs to be seen as
pulling together, not just elements within Corrective Services.
To measure the effectiveness of community programmes the Association
suggests that both quantitative and qualitative research is required It would be
useful to have available revised population projections since the Royal
Commission into New South Wales Prisons. 1978, recommended more
alternatives to imprisonment and made predictions as to the size of the prison
population‘. Those predictions of a modest increase in prison population,
despite several major legislative and programme changes, seem to have been
relatively accurate. There appears to have been no shift of funding to
community corrections in real terms since 1978 however.
Reducing the Prisoner Population by Punishment outside Gaol
Imprisonment is the alternative of last resort to the broad range of
community corrections. Should parole, home detention and electronic
surveillance be tacked onto imprisonment as discussed by Don Weatherburn
(page 39) it is unlikely that the prisoner population will be reduced. The current
unacceptable situation has been reached with the parole system i.e. by using
alternatives as well as imprisonment in a correctional package.
What is required is for alternatives to be used instead of imprisonment,
not as well as, and for operative sentences to be reduced slightly overall. If the
public can be assured that serious offenders are, nevertheless, to be punished
adequately in the general scheme, acceptance may follow.
Suggested Areas for improvements
(a) Provisions for mildly and moderately retarded offenders.
(b) Accommodation assistance for offenders (in the light of the current
rental crisis).
(c) Better staff training in techniques for dealing with particular categories
of offenders.
(d) More informational and educational video material.
(e) More day attendance cent-res.
(f) More scope for experiment.
(g) Continued emphasis on pre-sentence assessment and increased
diversion practice.
(h) Better legislation underpininning community corrections.
‘ iliid.
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PRESENTATION OF PAPER
Nigel Stoneman
I am representing the Probation and Parole Officers Association in New South
Wales. It is a professional organization, not a trade union, and like Judge
Cooper we have a lot of opinions. It is very hard for any one person to
summarise what all these opinions are but I suppose we could say as a certain
deﬁnite trend we are into alternatives to imprisonment. I really mean
alternatives to imprisonment, not alternatives as well as imprisonment and that
is-what we have got a lot of in New South Wales today.
First of all take the issue of public opinion. 'I accept actually most of
what Don Weatherburn said although he might not accept what I am going to
say, but I agree with Judge Cooper’s remarks on page 21 on the need for
constructive rather than emotive debate. I think there needs to be a lot of
leadership in regard to public opinion and the analogy I use is somewhat like
the family dog, i.e. it barks when it is disturbed, it likes to go for long walks
and will be easily led, and when it gets its teeth into something quite juicy and
important it is very stubborn and will not let go. For instance, take the Jamie
Partlic affair and Aboriginal deaths in custody, public opinion .will stay with
these sorts of issues for some time. ' ,
If we go back a few years we might look at the short term ‘release on
licence’ scheme when it was brought in. In fact for some considerable time it
was very successfully managed in terms of media coverage. The surveys may
show that this is what the public wants now because that is what they have been
told, but what if somebody else tells them something different?
Going further to the concept of punishment outside gaol, I do not think
really that ‘Corrective Services’ was just a euphemism for punishment. When
Corrective Services was formed in New South Wales it was more or less
recognising an organizational combination of prison and probation and parole
and it was also recognising that we were doing something different than just
punishment in the community. What I have tried to stress in the paper is that
punishment is only one strategy that we use to achieve our ends. It is not the
end in itself. We want law and order, if we could sum it up that way. In fact,
the emphasis the criminal justice system has had on detecting and punishing
the offender has not really done a lot for victims of crime in the last several
decades. Victims of crime have now in recent years been complaining that they
are left out of the system, and do victims of crime thereby represent the
community interest? '
I look now at probation, which has not been mentioned much as a
community correctional measure, as more of a composite thing. It is not just
punishment as such, and I think it was a very happy blend of some punishment
in supervision, and guidance. What I say here is do not look at two eggs and a
frying pan and call it an omelette. It just does not work that way. If you are
going down the track of saying we need more punitive or heavier community
sentences then you are going to have to take into account what we have now,
what we actually do now in probation and what we would like to do.
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l have made a point in my paper that at the present time the pu
nishment
in community corrections is not consistent. In terms of what has g
one on in
the past this is not particularly bad because some punishments
of imprisonment
have not been particularly consistent, but when people are release
d on probation
or parole in most cases there is some provision to suspend
that supervision.
Sometimes this is done very early in the piece, and often because of
subjective
differences amongst probation and parole officers—people with simila
r offences
can be punished for different periods of time. If we really are goin
g to start
looking at punishment in the community we will probably have to addre
ss that
in some form of legislative way.
In regard to ‘disapproval’ I agree with Judge Cooper. I really d
o not
know where to go with the ‘approval’ and "disapproval’, and
I really was not
taking you to task on that. I do not know what my approval rating
might be
when I go back to the Service knowing that l have taken the judg
e to task! What
I have noticed in the work is that it is an extremely important issue and I
have
raised the two categories of marijuana users and drinking driver
s in recent
decades. Perhaps in the case of drinking drivers this has been overco
me in more
recent years and there is much more community disapproval.
For some time
there was this feeling in the community that while it was illegal it re
ally was
not that wrong, and therefore disapproval really was not gett
ing through to the
actual offender.
I agree wholeheartedly with what was said by Don Weatherburn in‘
regard to the Probation and Parole Act. I pointed out that the Associati
on for
some years advocated the abolition of the parole system a
nd determinate
sentencing. The analogy that could be easily used is that if you are
in the
marketplace and you had a product and you told people its price w
as $10.00
but that if you quoted a radio station it was $8.00, and that if you booked
three
months ahead it was $5.00, and that if you quoted the radio station
again it
was only $3.00 I suggest to you that the consumer would rapidly ha
ve no
conﬁdence at all in the $10.00 price. The parole system is obviousl
y somewhat
similar with the non-parole periods being set and remissions ta
ken off those. If
that is the bottom line, the non-parole period less remissions, w
hy not forget
about the other stuff and work out a sensible system in the fir
st place, instead
of going for the addition of community corrections on to the punis
hment of
imprisonment? We have got to look to the fact that when we do tha
t we also
tend to downgrade in the eyes of the public the community su
pervision angle.
It is seen as though they are let off early, or they have not comple
ted their
punishment in some way, and I ask why do we bring this upon o
urselves?
Obviously there are traditional reasons why that has occurred but if
we were
to set out now to organise a system of release I do not think we wou
ld come
up with the Probation and Parole Act with all its problems.
A concluding
argument in that particular area is what do we really want to achieve
when we
release prisoners into the community? Do we really want to punish
them any
more even if it is in the comparatively mild form of supervision? What
we really
set out to do was to re-settle them in the community and, o
nce we do that,
they are often released from reporting for a variety of reasons and whe
n they
reach their remission release date they are terminated anyway.
The bottom line, as has been pointed out, is the cost of imprison
ment.
l have not worked out lately just what the cost is but I think the cost of a
maximum security cell was $35,000 at one stage. I assume it has gone up
to
$50,000 and I assume the cost of actually maintaining that cell is even mor
e,
so eventually all governments are going to have to look towards alternative
s.
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The association says experiment as much as you can but make sure that if youwant to have alternatives that you do itbefore you send them to prison notqfterwards, otherwise you are just adding to the cost.
I would agree with the previous speaker that there are problems withthings like home arrest and even with the electronic bangles. Judge Cooperquoted ‘No man is an Island, entire of itself. When you place a man back inhis home he is not only’just an offender in the community, he is a neighbour,he isa father, he is a son, he is a colleague, and so forth. There is a lot moregoing on in that home situation and I think we need to look very carefully atthose sorts of measures before we opt for them.
A second point is they are tried in America, and we often refer toAmerica and American experience, but keep in mind that America has anextremely high imprisonment rate overall. What I suspect happens is that thosemeasures like home detention are used in America for offences for which wemight well use a probation or a community service order, or periodic detention.
In summary then I have just referred to a few improvements at the endof the paper on page 57:
(a) Provision for moderately retarded offenders. We talk aboutpunishment in the community but how do you punish someonethatreally does not get into trouble because of deliberate criminal intentso much as their inability to cope with the situations they ﬁndthemselves in? We deﬁnitely need some organised programme in thatarea.
(b) Accommodation assistance for offenders. I think we are in the worstcrisis since the First Fleet landed at Botany Bay. We have a very bigproblem and when parolees are being released now they ﬁnd that theSocial Security Department is on strike and has been for some time.Money is a really big problem in that area.
(c) Better staff training, more educational material, more data tended tosentencers, and more experimentation have been recommended. Surewe might make some mistakes along the way but let us at' leastexperiment.
(d) Continued emphasis on pre-sentence assessment and increaseddiversion practice. I suppose, as Glenice Hancock said, if you havetime to deﬁne the topics ahead of time perhaps you do not need tocover all the areas, but I was surprised that we did not have at leastsome coverage of the scope of pre-sentence assessment and how itaffects or might affect punishment in the community, and somethingmore on diversion practice.
Finally, the legislation underpinning community corrections is, I feel,in quite a mess. There are all sorts of reasons why that happened and no oneis particularly to blame, but if we really want to move into the 20th centuryand some organised correctional system that is the thing we must address inthe very near future.
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DISCUSSION
Dr Weatherburn
To comment on a remark made by Nigel Stoneman at the opening of hi
s
comments. It seemed to me that you were suggesting that if only opinion leader
s
got it right, and the press reported it accurately, then the public would appl
aud
what goes on in the courts and the prison system. I think that is to take far too
cynical a view of the media and far too naive a view of the public. I think tha
t
the public has a reasonable understanding of what is going on in sentencing and
they do not like it. There' is no doubt that some sections of the media report
in quite an infantile manner but to attribute all of the public discontent on
sentencing to the mischievous and malicious reporting in the media is t
o
simplify things too much.
Chairman
Perhaps I could add a comment on that. what we read in the press or
what we see in or hear on television and radio is such a tiny portion of what
is going through the criminal courts of our State in any day that it is really very
difﬁcult for the public to gain an overall perception. When you add to that the
circumstance that naturally those who are reporting the news seek for t
he
dramatic, eye-catching case rather than the steady mid-stream ﬂow of what is
going through the courts, one can see it is very hard for the public at large real
ly
to get an informed and balanced view of what is happening. That is part of the
great value that we receive from criminologists and others who can take an
Overview of what is going on in the field of correction generally and present a
balanced appraisal. Unfortunately that seems to lack news value. I do no
t say
that, Dr Weatherburn, in any way derogatory of the intense interest of your
learned papers but community perceptions are not necessarily validly based in
that the community does not have access to an overall knowledge of what is
going on in the criminal courts.
Judge Harvey Cooper
I would just like to address a couple of remarks to some very interesting
observations that were made. Mr Stoneman referred to the need for
accommodation assistance for people who are on parole or come out of gao
l.
One of the hats that I happen to wear is as Chairman of the Judge Rai
nbow
Memorial Fund that runs a couple of half way houses, and I know that this
is
a very real problem that we are having. We are having a real problem wi
th
ﬁnance and that problem has been exacerbated over the last couple of month
s
because the residents we have, have gone along to Social Security to pi
ck up
their cheques and the door is closed. They cannot get it. When I was looking
at the ﬁgures for the month of May we did not get one penny in. Whether we
will get any this month or the backlog is a pretty problematic question and I
think you have raised a very valid point there.
There is a matter I would like to refer to from the spokeswoman from
the Children of Prisoners Support Group. She makes, I think, a very, very telling
point when she talks about the stress upon the other people in the home where
a person is under a form of curfew. I think that that is a very, very good point.
This point, and also the need to sign the contract is something that is considered
elsewhere. Now the way in which it is handled in New Jersey is that a person
is not put up for the scheme unless the examining ofﬁcers who are from the
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parole service are satisﬁed that the environment in the home can cope with thestresses that are likely to be created by the scheme. This may well mean that
some people who might otherwise be eligible for the scheme do not becomerecommended. Also the question of signing the contract is not really put to the
members of the home who have to sponsor the introduction ofthe person whowould otherwise be in gaol. The way in which it is done in New Jersey is partof the overall assessment of the home environment. They decide whether thishome environment will be able to cope with the stresses rather than say, forexample, to the housewife: “Well if you don’t sign this your husband doesn’tget out of gaol” because clearly to do that sort of thing is going to defeat the
purpose. Nonetheless having made those remarks I do appreciate the validityof the remarks that were made by that spokeswoman.
Chairman
The problem of half-way houses is a very real one. I remember acomment by the one time Lord Mayor of Sydney, Sir David Grifﬁn, who hadbeen a prisoner of war of the Japanese. He described the feeling of suddenlybeing released from the prisoner of war camp. It must have some similaritiesfor prisoners released from full time custody. He described it as being like atortoise sent out into the open without a shell, vulnerable from all sides,wondering where to go, what on earth to do. That is the time of intensevulnerability to recidivism, and the work that is done in the half-way houses isof enormous value. My impression is that that is a belief shared inknowledgeable quarters.
Dr Margaret Roland, Psychiatrist
I get quite a few persons sent to me who are victims ofincest, especiallyadolescents. I think it is very good that the child is able to speak and hascounselling but often she or he has very mixed feelings when Dad is taken tocourt, charged, taken from the family, and may be sent to gaol. After the eventthat child feels guilty, responsible for Dad being in gaol. I am wondering whatJudge Cooper or anybody else involved with the court feels about communityservices, or something of that nature, rather than gaol.
Judge Harvey Cooper
I agree that it is a terribly difﬁcult thing. About two years ago I had asituation or a case for trial where the two daughters made allegations againsttheir father of sexual acts of various types. The two girls were 16 and 14 andthey gave evidence saying “Daddy done it”. They were sitting over one side ofthe court, and over on the other side of the court was Mummy and two brothersaged 17 and 15 and they said “Daddy didn’t done it”. You had (which to mewas a most upsetting spectacle) one lot of kids on one side and one lot of kidsand Mummy on the other side, andas a father I felt that terribly upsetting.Might Ijust say that a couple of weeks ago we had a demonstration forjudgesof the District Court ofa particular. type ofa two way television system underwhich the children who are giving evidence or special witnesses are not sittingin the court. They are sitting in a room outside the court in front of thetelevision screen and attached to the side of the television screen (looking forall the world like a loudspeaker) is a camera. There are monitors in front ofthe judge, the jury, the accused and counsel and the idea is that the child givingevidence does not have the trauma of seeing everybody in court and seeing
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Daddy in court and seeing the jury and everybody else. Rather the
child sees
the picture of the particular counsel who is asking questions and also
the judge.
It is felt that this relieves the trauma of giving evidence without i
n any way
affecting-the validity or the strength of the evidence in the court. To
my mind
that is like curing a gangrenous arm with a couple of bandaids. It he
lps, but it
certainly does not help with the very deep problem. There
has been legislation
passed but as yet not Proclaimed into law. Under this
legislation, which was
passed well over 12 months ago, if a person pleads guilty to
the offence then
' he is dealt with out of the normal court system in a
system which really
concentrates on rehabilitation, psychiatric and medical treatment,
but that
legislation is not yet in force.
Kurt Kaszonyi, Secretary, Probation and Parole Officers Associat
ion
I would like to echo one of Nigel Stoneman’s concerns very strongly.
If
looking at punishment outside gaol we go down the path of making ou
r existing
alternatives to imprisonment more punitive I think we are
making a terrible
mistake. I really do not want to labour that. I believe that many
of us would
agree that there is a place for probation, for community ser
vice orders,
attendance centres, periodic detention, and all these other
programmes as a
range of sentencing options. We should be experimental. We s
hould perhaps be
a little bolder, but certainly we should not go down that other pa
th because I
do not believe that ultimately it has anything to offer the commun
ity. There
may be short term gains in terms of public opinion but ultimately I
do not think
it will come to much.
Can I also offer a ray of hope by just mentioning three programm
es that
at one stage or another I was associated with working in a diff
erent capacity
but within the Department? I do not want to say that by
talking about home
detention we are re-inventing the wheel but at one stage I was in
volved with a
programme called ‘Work Release 2’ which was a form of hom
e detention.
Unfortunately it was used purely as a self-fulﬁlling prophe
sy. It was not bold,
it was not genuinely experimental and it never got much above 2
0 participants
at any one time, but it did involve prisoners who were sti
ll serving their
sentence being released to live in their homes. They were grou
nded for part of
the day with approved shopping and social outings on week-end
s, but returning
to work in the prison situation at the then Parramatta Linen S
ervice on night
shift from 2 o’clock in the afternoon to 1 1 o’clock at night, and
then returning
home at the end of that shift. So we have done something l
ike that in New
South Wales in a very primitive way. I think there are possibi
lities for us to do
something like this again, perhaps a bit better.
We have also had mid-week periodic detention and we
did it for a
different reason. We found that many offenders who were on pe
riodic detention
were in fact unemployed and deprivation of liberty on the week-end r
eally made
no difference at all. Because the week-end programmes were rev
olving largely
around the community work aspect, the actual physica
l labour that they
undertook on various community or prison projects, we fe
lt that with
unemployed offenders they could most usefully beneﬁt
from a programme
component as well as a work component of periodic detenti
on, and a mid-week
programme was started. For whatever reason it died unfortu
nately, and certainly
we should look at re-introducing something like that perhaps fo
r new and
different reasons but also including the reason for the mid-week p
rogramme.
There are no legislative impediments to that. '
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And thirdly I notice that Nigel Stoneman mentioned the Jamie Partlic
situation. We currently have a system of community service orders for ﬁne
defaulters which is very much in its infancy and'perhaps not too much can be
said about its usefulness or otherwise at this stage. but certainly I think that the
community and those people involved in monitoring the intent of the legislation
should have a very close look at this programme to make sure that it is doing
any of the things that it set out to do.
We did have a very small programme involving the Salvation Army
some years ago whereby ﬁne defaulters were approached at the point of
reception at Long Bay and asked to volunteer to serve out their ﬁnes at the
Salvation Army Centre at Tempe. Many did and I think that project foundered
on a rock of a very long prison ofﬁcers‘ strike when it was impossible to put
these people out.
So there is a little bit of hope. Some of our programmes are not very
brave in the approach that we take to intiating them but I believe that there is
a wealth of knowledge and skill and goodwill within the Department of
Corrective Services and its people who can in fact produce these programmes,
and run them effectively if we get very good leadership.
Dr II't’aI/Icrlmrn
Ijust want to make an apology. I want to make it very clear that when
I was criticising the Probation and Parole Act and post-release corrections in
general I meant no slight whatsoever on any probation and parole officer and
the Probation and Parole Services. which I know to be an excellent service
because I had the pleasure of doing research with their assistance four years
ago. I hope that nobody has misconstrued my remarks as being directed towards
the quality of the Service. It is just the legislative conditions that exist that I
was speaking about.
Ross Lay. New South Wales Probation and Parole Service
One of the issues raised by the speakers, particularly by Judge Cooper,"
was a reference to half-way houses. Half-way houses are a very important
addition to the post-release landscape. One of the real philosophical problems
I have had with unilaterally expanding half-way houses, is that we are still
maintaining congregations of offenders or ex-prisoners. Theoretically it would
be nice to have such things as some sort of offender fostering programme where
ex-prisoners could be actually fostered out, maybe even at Departmental
expense. into homes. There needs to be some way in which prisoners can be
diluted back into the community rather than returned where they still associate
with each other in a fairly compressed fashion.
In New Jersey. which has been quoted frequently in this seminar, their
home detention programme is designed to accommodate 500 people at any one
time. As Judge Cooper mentioned, the electronic surveillance regime that is
attendant to that program, only 30 to 40 of those 500 people on home detention
actually have the electronic surveillance applied. Those 30 to 40 are the high
risk immediate post-release offenders during the first 90 days after release, or
they are offenders who have committed programmatic violations and the
electronic surveillance device is attached to impose additional constraint upon
them. They also have in New Jersey a new system whereby the Department is
actually installing a telephone in the home of the detainee which has a special
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picture transmission facility, and the probation and parole ofﬁcer can actually
receive a very brief print out of a picture of the the offender as he or she stands
in front of his or her telephone in the home where they should be. They do not
have to wear any electronic bracelet 'at all, and the picture phone veriﬁes that
the offender is where he or she should be at a particular moment in time.
The spokesperson for the Childrens Support Group mentioned the quite
demanding pressures that can be put upon home detainees, or the home of a
home detainee, if that person is in a block of flats or in a difﬁcult family
situation. I certainly acknowledge that these problems have not been eliminated
in the research and commentaries that I have read. In Georgia, for instance,
unemployed people on home detention have to report each day to the probation
and parole service to undertake a job search. That does at least relieve the home
of some pressure. In New Jersey, where Judge Cooper is familiar with the
programme, 97% of the people on the programme are in full time employment.
One of the real problems with home detention is that it tends to be an elitist
form of offender management. As someone said at a seminar I was recently at,
they are the ‘crim de la crim’ and that is one of the real problems that the
concept has to wrestle with. However, I would make a plea at this seminar, that
we not bury the alternative programmes that are proposed as alternatives to
imprisonment simply because we have some obstacles. In fact, I would advocate
that we abandon the phrase ‘alternatives to imprisonment’ altogether because
it preserves the notion that prison is the only arena for punishment. My real
hope is we can pursue partial forms of incapacitation, that we can apply
intermediate forms of punishment, rather than gaol being total incapacitation
and the ultimate punishment. The Law Reform ,Commision in its recent
Discussion Papers has alerted us to most of the real problems faced with
intensive supervision and intensive home detention programmes, but I really
hope that the problems do not bury the potentional for the community to
become an arena for punishment as well as prison.
John Williams, Magistrate.
What concerns me about punishment outside gaol generally is something
I think Professor Morris referred to in a book of his and that is that there could
be a tendency to increase the number of people who are not in a custodial
situation but who are directly in one form or another under the control 'of the
State. Dr Weatherburn said that that apparently is not occurring and I am
prepared to accept that but if such schemes were implemented I think there
would be a tendency towards trying to control a very large number of people
by direct or indirect means, and those means can be as intrusive or unobtrusive
as the particular probation and parole ofﬁcer may want to make them.
The other thing that concerns me about punishment outside gaol when
one looks at bonds, in particular, and if we do venture into a home surveillance
system which may be appropriate subject to certain safeguards in certain
circumstances, is that there seems to be a tendency to give people bonds far
longer then we can ever consider committing them to prison, so that a person
might be subjected to a five year bond to be of good behaviour with perhaps
certain stringent conditions subject to supervision, and there is no way, of
course, that we would ever commit that person to prison for that length of time.
But what it means, in effect, is that if that is carried through to its ultimate,
and there is no condition in the bond that the supervising officer can release
the person from supervision, that that person is in effect being kept under a
form of control far longer than he would have had had he gone to prison for
six months or l2 months.
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In looking at punishment we have also got to look at the problem of
‘correction’, to use a rather horrible word. I do not think anyone can be
corrected psychologically back to some sort or norm if they are not already
functioning on some sort of norm already, but I do see the advantage of having
some sort of home based detention for certain offenders as being advantageous
because it avoids the pitfalls of custodial imprisonment. We all know what they
are—the dreadful things than can occur to people in gaol, but I think that such
a scheme should be coupled with some rehabilitative process (although I do not
even like the word), some process to re-train or attempt to re-train the person
into a socially useful occupation.
John McA voy, Probation and Parole Service
I think that we have not analysed the concept of punishment to a
sufﬁcient degree. I do not want to enter into the murky waters of philosophical
analysis but do think the fact that we have not gone far enough in our analysis
causes confusion in the area of corrections.
One ofthe papers deﬁned punishment as the deprivation of liberty and
this is ﬁne if liberty is seen as a commodity as it were, equally possessed by all
and therefore available as a punishment by its deprivation. An example of the
confusion which can arise in this was given to me by workers in the Northern
part of Australia who say that Aboriginal people on Groote Eylandt who are to
be imprisoned are sent to Darwin and then released to ﬁnd their own way back.
One would not wish to support the imprisonment of Aboriginals in these
circumstances and much can be said about the obvious disadvantages and
injustices in doing so. However, it would appear that for some young men,
ﬁnding their way back home is an adventure, and the task has almost passed
into the realm of an initiation into manhood. ‘Punishment’ in this case might
then be seen as not sending people to gaol and thus depriving them of the trip
back home! Similar confusion arises in Community Service Orders where
offenders have been known to resent the deprivation of their liberty in order
to work at the outset of the order, but to welcome it later, either because they
enjoy the actual work, or appreciate the opportunity to work for disadvantaged,
perhaps aged people. It is not uncommon for community service workers to
return to the work site and continue to deprive themselves of liberty long after
the ‘punishment’ has stopped!
What I fear as the outcome of our not looking closely enough at the
meaning of punishment is that we do not face up to the fact that for many,
perhaps the majority, punishment means degradation; we have a need to make
the person feel lower in his/her own estimation and in ours. This is to my mind
not a mature process, and one which is likely to exacerbate criminal behaviour
rather than lessen it.
Charles Goldberg, Solicitor
Firstly let me congratulate the members of the panel in respect of their
papers. Having said that, it seems to me that this seminar is based solely about
those persons who come before the courts and are convicted in respect of non-
violent crimes. Any person who comes before the court is anxious to get a non-
custodial sentence, and it has been the role of any advocate who appears on
behalf of that person to put before the courts whatever material might encourage
the sentencing authority to bring about the non-custodial sentence. With that
in mind might I commend to this gathering the concept of the re-assessment as
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suggested by His Honour Judge Cooper in his paper, that is to have another
panel, apart from the judge before whom the person has been found guilty or
made his plea, assess the non-parole period.~I say that because it frequently
occurs that there can be this lack of uniformity shown by certain members of
the judiciary in relation to sentencing. We are all conscious of the ‘hard’ judges
and the ‘soft’ judges. By adopting the concept of the re-assessment tribunal it
would appear that one could overcome that situation with the appropriate or
the necessary requirements as to the individual offenders adaption for the non—
custodial sentence. '
Whilst I am at that particular point I am conscious that His Honour
Judge Cooper has been controlling the Liverpool Court for some considerable
time. Now, having that in mind, I am surprised, that His Honour ﬁnds it
necessary to invoke a criterion that any person who might be eligible for
punishment outside the gaol system must work, because we are all very
conscious of those members of our community in the outer western areas who
cannot ﬁnd work. It ill behoves us to say that these persons should be
discriminated against in a sense that they should go into a custodial place
because work is not available. I think the Minister might have left a short time
ago but it may well be that the Shadow Minister might suggest that special
facilities or special work programmes might be made available for such persons.
I can give an example to this gathering of one particular fellow who came before
the courts and was charged in respect of a drug deal, and because of the court
lag at the time he sought my advice as to what he might do to put himself before
the courts in a better light when he eventually came up for sentence, and I
suggested that he become involved in a charitable group. He took employment
with one of the Spastic Children’s Groups and it was some 3 or 3V2 years before
he appeared before the court, and I might say that the Crown could not oppose
any suggestion that this man had not served his time after 3V2 years of looking
after those children. The references that came, I might add, were excellent. He
continued on in that work. So it might well be that when we talk about
punishment outside gaol that we encourage fellows who come before the courts
and are convicted to look for that sort of avenue which, of course, is invoked
in community service orders, but to press more strongly in that field.
I was somewhat surprised at the comments made by Mr Stoneman in
relation to there being a further penalty of supervision in that nature of
probation and parole ofﬁcers looking after offenders. From my experience any
person coming before the courts would willing accept supervision to avoid any
possibility of being incarcerated. It does appear that that might well raise the
necessity for an increase in staffing in order that those members of that
particular Department might be able to devote more time to the individuals.
That is a matter I will not canvas.
In a similar sort of vein I might criticise Mr Williams’ comments about
the overlong bonds. What difference does it make, in fact, if a person is given
a bond in lieu of a custodial sentence if it means that that particular individual
will continue along the narrow and straight way? I have never heard anybody
complain about a bond being of too long a duration in lieu of going to gaol.
Similarly I can only say supervision is not a deterrent. Supervision is in
fact an' asset. It is a form of rehabilitation and there is no doubt that
rehabilitatibn is what is required. There is no doubt too many people do go to
gaol when other sources such as the restrictive concept of curfews and living at
home might be made available.
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David Allanson, Department of Corrective Service.
What interests me about this whole seminar is that we are doing it in
isolation, and that is what we tend to do with the people that we deal with. We
cannot deal with things in isolation. If you look at the High Schools you ﬁnd
that the parents are sending their kids to private schools because they feel there
is no discipline, and if you ask the High School students what they think of
punishment they will tell you, and they will have a totally different viewpoint
from you. That is interesting because that is what we tend to do when we deal
with the people we get. I had four and a half years working in the gaols. What
worried me is that we were pandering to some of the problems, and we were
acting in isolation when we looked at things in a very narrow way rather than
as a whole.
Dr Weatherburn comes up with some rather pessimistic statistics and
says that here 4% only are on community service orders. My answer to that is
OK lets up the ante. But there is only one way we are going to, and Dr Hancock
perhaps has pointed to that way. We have to look at What we have got, we have
got to be conscious of community attitudes. We cannot divorce ourselves from
that because if we do then when we have our failures, the community does not
realise what we are trying to do and programmes are wiped out. Everyone here
has probably had that experience. Kurt Kaszonyi spoke about the mid-week
PDC. That was a champion course but it was wiped out. One of the reasons
that it was, was because we had no cognisance of community attitudes, we
tended to work in isolation.
Judge Cooper points out we should have various alternatives. I agree,
and there are many of those alternatives that either already been tried or are
on the drawingboard or in action at the moment. But it all comes back to what
we have. Statistics mean nothing if you work in a gaol, working with your
clients. What does mean something is getting your client to function again so
that the community accepts him back. That is basically what we are all after
and one of the only ways we are going to achieve this is to evaluate what we
are doing, so that when there is an argument to get rid of something we do
have some evidence. We have to look at our assessment procedures. We have
to look at everything we are doing to be able to evaluate. Some of that
evaluation may be very subjective but at least it is something, rather than a
‘gut feeling’. I think that is very important.
We can partly change things where we are working ourselves. We can
start that change if we can go to the community and show that what we are
doing has some weight, that we can measure it, qualitatively and quantitatively.
Then we are going to be able to argue back, but until we look at what we are
doing we are not going to change community attitudes and until we look at the
whole spectrum, and not just as punishment in gaols, we are always going to
get caught in the self same trap.
Bill Scott, Department of Corrective Services
I am a bit confused with. the last speaker, who talks about the
community. I think what we are all apt to forget is that these offenders are all
part of the community. I have some trouble in looking at punishment in the
community when I see that perhaps if we do not deﬁne the punishment we are
punishing others who are part of the community. I ﬁnd also that punishment
in the community is a bit contrary to what I think we are all hoping for: that
people will live in harmony as community members. It seems to me we will
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really have to be looking at the offenders we want to be punished, that ﬁrstly
the punishment is an individual punishment and secondly, if we feel that people
should continue their lives within the community, then we should not isolat
e
them again, as we are apt to do. If we are punishing them, punish the individual,
and if we are releasing them to be part of the community then all our program
should be geared to inﬁltrate them back into the community.
Adrian Walker, Probation Officer, Department of Corrective Services
Some of the points which have raised most interest are the points which
seem to me to be disclosing the ‘hidden agenda’. I am a Probation Officer and
much of my job when I am writing, for example, pre-sentence reports on
offenders is understanding the offender’s agenda. I want to know what makes
him tick; why did he do what he did; what is his agenda; what are his priorities;
what is he after; what is he looking for? Much of my assessment and, to some
extent, my recommendations at the end of such a report are strongly dictated
by having discovered his ‘hidden agenda’.
It seems though that with pre-sentence reports, with psychologists’
reports, and with psychiatric reports, we put far more effort into discovering
the hidden agenda of the offender than we do in any other section of' the
criminal justice system. We do not seem to put very much effort, speaking from
my own experience, into ﬁnding out the hidden agendas of the personnel of the
Department of Corrective Services who are implementing the process of
corrections, i.e., the hidden agenda of prison officers, the personal agendas of
corrections administrators. My experience over the past 8 years in dealing on
a close-working level with personnel in corrections has shown that they are not,
for example, punishment oriented. That would even include prison officers and
I think some of the recent media coverages of gaols serve to emphasise that a
lot of personnel who are recruited as prison officers start off with very high
ideals of helping people. The fact that they are brutalised in a similar way to
prisoners by working in the system does not alter the fact that number one on
their basic agenda is not punishment. Somehow or another we allow ourselves
to be dictated to, not by the hidden agenda of the public, but by the more
superﬁcial response of the public. If the people among whom I work are any
indication, and if they are a fair cross-section of the public, then I do not believe
that the public are punishment oriented. I believe that it is a very superﬁcia
l
view but unfortunately none of our effort is put into discovering the hidden
agenda of the people most intimately connected with the corrective services and
dealing with offenders. In a different climate this very seminar might have been
called ‘Corrections Outside Prisons’ but, given the present climate, and given
the present media inﬂuence and political climate, it is calledv‘Punishment
Outside Prisons’. Somehow we feel bound to kowtow to this rather superﬁcia
l
examination of corrections, and I think we are going to be forced to do that for
economic and political reasons until we put more of our effort into discovering
the hidden agenda.
Dr Don Weat/wrburn
One point on Mr Williams’ observations. I did not mean to suggest to
you that there has not been an increase in the number of people subject to some
form of community based'order, that net widening phenomenon seems to be
occurring. My point was it is occurring not because there is an increase of
popularity of community corrections, it is occurring partly because it is a by-
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product of increasing use of imprisonment. People who go to gaol inevitably
pass on to community corrections, or generally do, and partly also because more
people'are being brought before the courts. I was using that to discount any
suggestions that community corrections are relatively more popular as
alternatives to gaol. '
The second thing is you ask that we suggest how we might avoid that
net widening phenomenon. My suggestion is to make community corrections
tougher. I think the danger that they will be used by the State as a means of
bringing more and more people under its control is at its greatest when they
are weak and purportedly for the offender’s beneﬁt.
John Williams
I do not say for one minute that I would sentence someone to a term
of imprisonment rather than give the person a long bond. A problem that
magistrates face as regard to bonds, particularly bonds with supervision, and
this, in a way, highlights the dilemma that is placed upon probation and parole
ofﬁcers, is that on the one hand, they are there trying to help their client, the
prisoner, as Mr Goldberg says, ‘keep on the straight and narrow’, but on the
other hand, they also act as a watchdog, that is, that they are expected, under
the present scheme, to report any breaches of that bond or any of the
supervisory aspects of it. The fact of the matter is that it is rare these days that
breaches are reported, particularly where a person reoffends during the periOd
of a bond. Quite often the problem that we are getting is that we will get a
person before us in regard to a particular offence who has apparently been given
a bond or has committed the offence within the bond period, and the fact that
they might be convicted before me may not necessarily be reported back to the
person who originally gave them the bond for their consideration for what they
are going to do. I have no doubt that anyone would prefer to go on a 5 year
bond than go to gaol for any length of period. Whether they would be thinking
that at the end of 5 years of a properly supervised bond is another matter, but
if a bond is going to be supervised properly with the resources that are available
or additional resources I think it may be a good thing. However I do not think
that that is occurring, and I am still concerned, in any event, that bonds can
be too long. and be too harsh an intrusion upon a the liberty of a person who
otherwise would not really have been subjected. to such a long period of
supervision.
Frank De Silva, Parole Ofﬁcer
I think the media needs to be given due credit for the effect it does have,
because mass communication and the domination of the visual media has
become so intrusive and powerful. There are, I think, undeniable links with the
main power brokers of the developed world, i.e. the trans-nationals, and the
multi-nationals, senior bureaucrats and politicians. Politicians recognise that the
media dictates in some ways the security of their seat and the media is relied
upon by power brokers and big business for survival. There is a very strong
linking. The media does seem to sensationalise and superﬁcialise things, and
sensationism unfortunately is negative. I think the media has a very real effect
and it has changed the whole nature of the political process and the bureaucratic
process. It seems to me in the short time that I have been in the Department,
joining in the late ’605, that now the senior bureaucrats and the professional
system are constrained as are the Ministers and the judges because the media
is so intrusive into their operations. In the past it would seem that actions are
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made on the basis of logic, sound research and humanitarianism, but now the
media intrudes in so many areas in society and particularly in the operation of
thevcourts and the'judicial system.
I always ﬁnd it interesting that we go back to the United States for
examples of the way we should be treating offenders in the system. We seem to
ignore Holland and Scandinavia. We emphasise the effectiveness and the cost
advantages of the Western Eurpoean system, particularly in the Netherlands,
Denmark and Sweden, ’yet we go back to the States to see how it is done. It
does seem to me that that is like going to a bankrupt for ﬁnancial advice.
In looking at programmes it is necessary that we have ﬂuidity. Ifwe are
going to legislate for certain programmes it locks us in. Clients change over time,
and at the sentencing stage if you lock somebody into a programme it may not
be the appropriate programme for later on. I think we need to retain ﬂuidity
in all our programmes.
Arman Hicks, Representing the Honourable Elizabeth Kirkby
I have a question for Don Weatherburn. On page 42 you express concern
about adding to the options for sentencers by providing non-custodial sentences.
Does public opinion support the contention that we should move away from
personalised sentences to mandatory sentences as supported by the academics
quoted? Do the public not trust sentencers to judicially use the large number
of options available to properly ﬁt the crime and the criminal as mentioned by
Judge Cooper earlier?
Dr Weatherburn
Yes and no.
Judge Harvey Cooper
I concur with that answer.
Dr Weatherbum
I do not know. I have no idea what the public think about the
personalised sentence. I imagine my mother and father’s opinions provide a
benchmark for this. IfI said to them what do they think about personalised
sentences thay would just look at me blankly. I do not know whether the public,
to any great degree, has consciously taken up the issue of whether we should
be aiming for rehabilitation of offenders and directing our sentence to their
personal circumstances or whether we should be making the punishment ﬁt the
crime, so I cannot answer the ﬁrst question.
As to whether the public have conﬁdence in the existing exercise of
judicial discretion, that is where 1 say deﬁnitely ‘Yes’ and ‘No’. By and large I
think they are happy with some of the punishments that are handed down some
of the times and get deeply distressed about the comparisons between some of
those and others. Really, I am not answering the question. The truth of the
matter is I do not know whether the public is satisﬁed with sentencing except
to say that over the last two years I think there has been a growing feeling that
people who commit criminal offences are not getting what judges intended them
to get. That is about all I would be prepared to place my conﬁdence on.
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Chairman
[I may be appropriate that we Should close with that note of a question
mark—in fact four question marks: a question mark as to where we are heading
in the future, a question mark as to what we have learnt from the past, a
question mark as to what is the basic philosophy that we are pursuing, a
question mark as to what, should be the action to be taken in this area in the
future. It is not disappointing to end with question marks because this is an
ongoing problem. It will change as our society goes on changing. The whole
problem of criminal law in a society is a dynamic problem varying from not
just decade to decade but almost from year to year.
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